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AN OVERVIEW OF FEDERAL AGENCY USE OF 
ALTERNATIVE MEANS OF DISPUTE RESOLUTION* 



I. The Need for ADR in the Federal Government 

Many federal agencies and programs were established to provide al- 
ternatives to the courts in terms of more flexible procedures and more 
sympathetic, expert, and responsive development of the substantive 
law. 1 At the present time agencies decide far more cases than do fed- 
eral courts. Formally docketed agency adjudications cover a broad 
range of subject matter, including disability and old age, civil rights, 
labor relations, health, safety, environmental enforcement, grants and 
loans, procurement, commerce and trade, housing, etc. Today, adminis- 
trative decisions touch virtually every aspect of modern life. 

Agencies issue rules and informal decisions that cover the entire 
scope of these issues. 2 Additionally, federal agencies presently are in- 
volved as parties in more litigated cases than in the past. The challenge 
to discharge these responsibilities through fair and efficient procedures 
is great. 

In the past, agencies and administrative law personnel have been 
viewed as inventive, creating alternatives to excessively formal and re- 
strictive processes. 3 Yet today, agencies themselves are being criticized 
as unresponsive and hampered by cumbersome procedural require- 
ments. 4 Although there has been substantial use of "alternative means 

* Prepared by the Office of the Chairman, Administrative Conference of the United 
States. 

1. Harter, Dispute Resolution and Administrative Law: The History, Needs, and 
Future of a Complex Relationship, 29 Vill. L. Rev. 1393, 1394 (1983-84) (describing 
cost-effectiveness of trials before agencies). 

2. Harter, supra note 1, at 1412 (discussing various options available to agencies). 
The Occupational Safety and Health Review Commission can disapprove a settlement 
agreement entered into by OSHA and a company resolving an OSHA citation for vio- 
lation of a standard. Additionally, the Merit Systems Protection Board (MSPB) offers 
an alternative means of hearing an appeal from adverse determinations against govern- 
ment employees. See Merit Systems Protection Board: Practices and Procedures, 5 
C.F.R.§§ 1201.200-221 (1986). 

3. Even the most casual survey of changes in administrative law over the past 
twenty years vividly demonstrates how procedures can be adapted to fit evolving needs. 
For example, the essential elements of notice and comment rulemaking were thought to 
be insufficient and, therefore, the "hybrid" process was created. In addition, adjudica- 
tive hearings can be formal if necessary or relatively informal and brief. 

4. The ABA's prestigious Commission on Law and the Economy described short- 
comings of the administrative process in Federal Regulation: Roads to Reform 12 
(1979): 

405 
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of dispute resolution" (ADR) in private litigation, 6 the government has 
lagged in employing these techniques to resolve public disputes where 
either the government is a party or where an agency is the decision 
maker. Despite this slow start, the promise of increased use of ADR for 
public disputes is significant for both agencies and the public at large. 
It is, therefore, appropriate that both federal agencies and the public 
seriously consider where and when techniques other than those now 
used, for instance, those traditionally sanctioned under the Administra- 
tive Procedure Act, 6 may be suitable for resolving a dispute. The poten- 
tial advantages of the federal government's use of ADR in appropriate 
circumstances are numerous. Agencies can establish the full range of 
ADR procedures to provide the government and affected members of 
the public with fair and accurate issue resolution without unnecessary 
and cumbersome procedures. 7 ADR can also save agencies and private 



We share the general view that many administrative procedures are too slow, 
costly and cumbersome. As a result, vital economic interests concerned with cap- 
ital formation, plant modernization and business expansion are severely handi- 
capped, and reforms necessary for the protection of workers and consumers are 
too long postponed. These delays and excessive costs have resulted, in considera- 
ble part, from the fact that administrative procedures, initially developed as a 
safeguard against the threat of regulatory abuse, have come to mimic the judicial 
process, with inadequate regard for the flexibility available under existing stat- 
utes. Improved procedures will serve all citizens, both as consumers and 
producers. 

5. Id. The following techniques are commonly included as "ADR". "Arbitration" is 
where an arbitrator hears arguments, takes evidence, and makes a decision, which may 
be binding or advisory. "Factfinding" concerns a neutral person or body, usually having 
a technical expertise, who evaluates the matter and prepares a report on the facts of 
the dispute. But the factfinder does not make recommendations concerning policy mat- 
ters, which are resolved in another forum. "Minitrial" is a structured settlement pro- 
cess in which each side of a dispute presents a highly abbreviated summary of its case 
before officials who have the authority to settle the case and, usually but not always, a 
neutral advisor who will render an advisory opinion if asked to do so. The purpose of 
the minitrial process is to enable the officials to put their own case into perspective and 
to enter into settlement negotiations with their counterparts. "Mediation" involves di- 
rect negotiations between the parties in which a neutral assists the parties in reaching 
an agreement. The mediator will help frame the issues and develop alternative ap- 
proaches to resolution of the dispute, but has no authority to make a decision. "Facili- 
tating" also involves the use of a neutral third party to aid negotiators in reaching a 
decision. Although often used interchangeably with "mediator," a facilitator generally 
conducts meetings and coordinates discussions but does not become as involved in the 
substantive issues as a mediator. "Convening" is the process of identifying the issues in 
controversy and the parties that are substantially affected by them. The convenor is 
generally then called upon to determine whether direct negotiations would be a fruitful 
means of resolving the issues and, if so, to assemble the parties for that purpose. "Ne- 
gotiation" is simply communication among the parties in an effort to reach an 
agreement. 

6. 5 U.S.C. §§ 551-559 (1982). 

7. Administrative Conference Recommendation No. 86-3, Agencies' Use of Alter- 
native Means of Dispute Resolution, 1 C.F.R. § 305.86-3 (1987) (encouraging agencies 
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parties substantial resources, including out-of-pocket expenses, staff 
time, legal fees, and delay in decision making. 8 Agencies can improve 
the quality of justice by more readily tailoring processes to fit each 
individual situation. 9 ADR can help the parties become more comforta- 
ble by using procedures that are less intimidating, less formalistic, and 
more conducive to hearing and resolving matters in a sympathetic, con- 
structive manner. 10 

II. Problems and Issues in Applying ADR Techniques to the 

Federal Government 

While ADR has great potential for addressing administrative agency 
issues, careful thought must be given to when and for what types of 
issues the various techniques are appropriate. This remains one of the 
major obstacles facing use of ADR in the federal government. Because 
of the structure of government, the use of ADR in the administrative 
context raises special problems. 11 

A major concern is that agencies frequently are not well situated to 
terminate controversies without a full judicial or administrative hear- 
ing. For example, disputes involving the government are often more 
complex, and have far greater impact and precedential value, than 
most private consumer, employment, or negligence cases. Where the 
meaning of a civil rights law or the validity of a complicated environ- 
mental regulatory scheme is at issue, the interest in satisfying all par- 
ties and avoiding lengthy and expensive procedures may be outweighed 
by: (1) a need for authoritative opinions that define the legal responsi- 
bilities of the parties; (2) a need for an open process for developing 
social policies; or (3) a need to assign executive responsibility. Agency 
officials' efforts to reduce formalism are complicated by a variety of 
factors that seldom trouble private parties, given that in resolving pri- 

to develop mechanisms to handle disputes and avoid litigation). The recommendation 
stresses the importance of using alternative means of dispute resolution, and different 
settlement techniques are discussed. See 51 Fed. Reg. 25,643 (1986). 

8. 1 C.F.R. § 305.86-3 (1987). 

9. Administrative Conference Recommendation No. 82-4, Procedures for Negotiat- 
ing Proposed Regulations, 1 C.F.R. §305.82-4 (1987) (listing conditions favorable for 
direct negotiations). 

10. Id. 

1 1. Smith, Alternative Means of Dispute Resolution: Practices and Possibilities in 
the Federal Government, 1984 Mo. J. Dis. Res. 9, 10. Smith discusses the distinctions 
between views of the adversarial process. Some see the process as lengthy and complex. 

Others view government participation as antagonistic because tension is created be- 
tween government and private parties. See generally Harter, Negotiating Regulations: 
A Cure for Malaise, 71 Geo. LJ. 1 (1982) (introducing an alternative approach in- 
volving negotiating processes to avoid adversarial nature of formalized rulemaking). 
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vate controversies the issues are limited to the parties directly involved 
or named in the complaint. 12 

Some officials and private parties are apprehensive of using ADR 
because of the following concerns, First, finality often cannot be as- 
sured. Many proposed regulations, orders, and settlements are routinely 
subjected to multiple layers of intraagency and even interagency re- 
view, public comment, and judicial second-guessing. 13 As a result, a 
party may be reluctant to enter into settlement negotiations with an 
agency official because the official cannot provide any assurance that 
the agreement reached will ultimately survive. A method must be cre- 
ated to ensure that top decisionmakers are involved in, or at least ap- 
prised of, sensitive negotiations. Moreover, this method must streamline 
agency and Office of Management and Budget (OMB) review of nego- 
tiated rules and orders so that parties have reasonable confidence in an 
expeditious approval of negotiated agreements. 

Second, public officials may in some cases feel less able to assess 
their interests and strike bargains than do individuals or corporations, 
because public duties are often more susceptible to second-guessing. 
Noting an extreme example, the Rita Lavelle case cast a long shadow 
on agency settlement motives. More mundane, but in some ways more 
worrisome, is the result of a recent minitrial leading to a settlement of 
a large construction dispute with the Army Corps of Engineers. Subse- 
quent criticism by regional personnel spurred an investigation by the 
agency's inspector general. 14 The inspector general ultimately approved 
the process, but such investigations, unless infrequent, would certainly 
chill parties' interest in experimenting with ADR methods. 

In other cases, agency officials negotiated what was thought to be 



1 2. For example, a civil class action suit has some public law attributes because its 
resolution affects persons not immediately before the court. As a result, the parties 
alone are not free to settle the case, but rather must secure judicial approval. Thus, the 
public nature of the dispute requires a more formal process. 

13. See Administrative Conference Recommendation No. 86-3, Agencies' Use of 
Alternative Means of Dispute Resolution, 1 C.F.R. §305.86-3 (1987) (recommending 
procedures for settlement techniques, including provisions making settlements binding); 
see also Administrative Conference Recommendation No. 86-3, Agency Assessment 
and Mitigation of Civil Money Penalties, 1 C.F.R. §305.79-3 (1987) (noting similar 
procedure employed by Federal Energy Regulatory Commission). 

14. Office of the Inspector General, Department of Defense, Tennessee-Tom Bigbee 
Claim Settlement (July 29, 1986) (report of investigation); see also Ameron, Inc. v. 
Army Corps of Eng'rs, 787 F.2d 875 (3d Cir. 1986) (discussing constitutionality of 
automatic stay provisions of Competition in Contracting Act). The Ameron case cen- 
tered around the award of a decision to plaintiffs, who had previously been afforded all 
possible relief. The government had contracted with plaintiffs, but the contract was 
questioned by the Comptroller General. The appellate court held that the Comptroller 
General, as the head of the GAO, was an independent official. Id. 



1987] OVERVIEW OF ADR 409 

extremely favorable resolutions of matters only to have them called into 
question by congressional staff, who clearly did not consider the full 
setting of the controversy. In several cases, the settlement was with- 
drawn, the matter litigated, and the agency fared worse than what the 
settlement would have provided. 16 Thus, some means must be found to 
secure high-level approval of direct negotiations, while at the same time 
providing for appropriate levels of oversight. 

Third, public access and other procedures imposed by the Freedom 
of Information Act (FOIA), the Federal Advisory Committee Act 
(FACA), and the Administrative Procedure Act (APA) create rights 
and procedures that may inhibit an atmosphere conducive to negotia- 
tion. 16 Although these problems are often overemphasized, they do cre- 
ate additional responsibilities beyond the purely private controversy. 

Fourth, procedural restrictions are often mandated by court decision. 
For example, existing limits on ex parte contacts in all formal proceed- 
ings, and even some informal rulemakings, must, in some instances, be 
changed to allow for the use of informal alternatives. 17 The challenge is 
not only to determine if these protections do apply, but also to deter- 
mine whether they should apply. 

Fifth, the General Accounting Office (GAO) has prohibited the use 
of outside arbitrators to determine the liability of the United States. 
GAO has permitted it only where the amount of the claim was subject 
to arbitration or factfinding. 18 This prohibition has been frequently crit- 
icized. 19 In response, the Administrative Conference has called on Con- 
gress to authorize the arbitration of various claims. Representatives of 
the Justice Department and the GAO have suggested, however, that in 
some instances delegation of a governmental decision to a private arbi- 
trator may raise constitutional questions. 

Sixth, budget limits and procurement procedures imposed by the 

15. This can happen because the seventh amendment right to a jury trial requires 
that arbitrated settlements be nonbinding, unless parties otherwise agree. Therefore, 
even if parties arbitrate, they do not waive their rights to a jury trial. See Edwards, 
Alternative Dispute Resolution: Panacea or Anathema?, 99 Harv. L. Rev. 668, 677 
(1986) (citing example of environmental mediation regarding Hudson River dispute). 

16. See Smith, supra note 11, at 14, (citing 5 U.S.C. §§ 552(b), 552(3) (1982)). 

17. See Smith, supra note 11, at 14 (discussing 1976 amendments to Administra- 
tive Procedure Act prohibiting ex parte contacts in formal rulemakings). 

18. 1 C.F.R. § 305.86-3 (1986). 

19. See, e.g., Administrative Conference Recommendation 86-3, Agencies' Use of 
Alternative Means of Dispute Resolution, 1 C.F.R. § 305.86-3 (1987); Harter, Points 
on a Continuum: Dispute Resolution Procedures and the Administrative Process, 1 
Admin. L.J. 141, 161-63 (1987); Behre, Arbitration: A Permissible or Desirable 
Method for Resolving Disputes Involving Federal Assistance and Acquisition Con- 
tracts?, 16 Public Con. L.J. 67, 92 (1986) (commenting on prohibition of use of 
outside arbitrators to determine liability of United States government). 
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Federal Acquisition Regulation and the Competition in Contracting 
Act affect the acquisition of the services of private mediators and arbi- 
trators. 20 While these procedures have positive aspects, including devel- 
opment of in-house expertise, enhancement of interagency cooperation, 
and ensurance of quality work, it may delay, complicate, and even pre- 
vent agency action in some instances where ADR would help. 

Seventh, the unclear extent of an agency official's authority to bind 
successors in a settlement adds uncertainty. Eighth, the Attorney Gen- 
eral's recent memorandum broadly discouraging use of special masters 
in district court cases involving the government may well inhibit ADR 
use in many cases otherwise appropriate for mediation or other similar 
methods. Refinement of the memorandum may be advisable. 

Ninth, the role of judicial review often presents fundamental 
problems. A prime tenet of ADR is that an initial investment of time 
and money to resolve a dispute consensually is likely to avoid the cost, 
delay, and other problems associated with litigation. 21 There are times, 
however, when an agency's negotiated rules and settlements should be 
subject to judicial review. Some examples are (1) when a court must 
approve a settlement; (2) when a party changes its mind or cannot con- 
trol its constituents; or (3) when an affected party not participating 
directly in the negotiations questions the agency's jurisdiction, alleges 
inadequate representation in the negotiating process, or otherwise chal- 
lenges the legality of the settlement. This uncertain need for judicial 
review of innovative ADR procedures can inhibit its use. 22 

It is clear that ADR techniques are hardly panaceas. Furthermore, 
their costs can be substantial. Yet these techniques present government 
agencies with opportunities to resolve some disputes more quickly and 
satisfactorily, reduce rancor in their dealings with affected parties, and 
stand as counterweights to a perilous trend toward procedural complex- 
ity. The challenge is to develop and adapt ADR uses to meet public 
needs. 



20. See generally Ameron, Inc. v. Army Corps of Eng'rs, 787 F.2d 875 (3d Cir. 
1986) (noting apprehension in use of ADR techniques). 

21. See Smith, supra note 11, at 21 (stating ADR can offer speedier and more 
cost-effective means of resolving disputes). 

22. A recent article by Patricia M. Wald, Chief Judge, United States Court of 
Appeals for the District of Columbia Circuit, discusses several problems that may arise 
when using ADR. Wald, Negotiation of Environmental Disputes: A New Role for the 
Courts?, 10 Colum. J. Envtl. L. 1 (1985); see also Harter, The Role of Courts in 
Regulatory Negotiation — A Response to Judge Wald, 11 Colum. J. Envtl. L. 51 
(1986). 
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III. Recommendations to Increase Agency Use of ADR 

Formidable obstacles must be overcome before ADR can fulfill its 
potential benefits for agencies and the public. The Administrative Con- 
ference has made, and will continue to make, specific recommendations 
on the appropriate use of ADR techniques. 23 Agencies, and especially 
agency heads, can foster a "culture" conducive to ADR use. Under- 
standably, line officers may be reluctant to use, or even suggest, a new 
process if they are uncertain about its reception by senior management. 
Line officers may stay with established procedures to avoid confronting 
a chain of doubt in an attempt to secure the authority to experiment. 
Thus, if senior management establishes an hospitable environment en- 
couraging the use of ADR in appropriate settings, then line officers will 
be more apt to use ADR in resolving issues. This also means that line 
officers should not have to seek approval for use of the ADR techniques 
if approval would not be warranted for use of traditional methods. 

Agencies may want to designate a person or office to coordinate the 
use of ADR techniques throughout the agency. 24 Such an office can be 
responsible for developing a familiarity with literature and experience 
regarding ADR techniques, especially in the administrative setting. 
The office's personnel can develop an expertise in recognizing tech- 
niques that would best resolve different issues. Equally important, they 
would recognize what issues are not suitable for resolution by ADR 
techniques. Moreover, the office can serve as an internal consultant to 
the substantive offices, and can also provide training as an educational 
and support function. 

Agencies can draft prototype procedural rules for implementing dif- 
ferent ADR techniques. The rules should be sufficiently definite so that 
agency officials and affected members of the public have a realistic ap- 
preciation of how the rules function. Yet because the hallmark of ADR 
is its ability to adapt to different circumstances, these rules should be 
sufficiently flexible so as to allow for modification by agreement of the 
parties. The rules should serve as models or prototypes for future use. 
To provide maximum guidance, the agency may wish to have several 
sets of rules that apply to different situations, along with an explana- 
tion as to their application and potential benefits. 26 

23. Some of the most widely known Administrative Conference Recommendations 
concerning alternative dispute resolution are Administrative Conference Recommenda- 
tion No. 86-3, Agencies Use of Alternative Means of Dispute Resolution, 1 CF.R. § 
305.86-3 (1987), and Administrative Conference Recommendation No. 85-5, Proce- 
dures for Negotiating Proposed Regulations, 1 CF.R. § 305.85-5 (1987). 

24. 1 CF.R. § 305.86-3 (1987). 

25. 1 CF.R. § 305.85-5 (1987). 
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Agencies should train decisionmakers and lawyers in negotiation and 
mediation skills so that they are alert to opportunities to use ADR al- 
ternatives. In addition, agencies should solicit the views of affected per- 
sons on useful ideas for further cutting red tape. 26 

For ADR to be fully implemented, legislators need to get involved as 
well. Statutory drafters should selectively encourage agency uses of 
ADR, including arbitration. Legislators should avoid precluding ADR 
techniques by specifying unneeded procedures. 27 An example of a stat- 
utory requirement that should be relaxed is the blanket limitation on 
agency use of arbitration that GAO has established. 

The effectiveness of expanded reliance on negotiation will depend in 
large part on the degree of support or opposition from Congress. Con- 
gressional oversight and other relevant committees should encourage 
use of ADR. Oversight should ensure that agreements or arbitral 
awards are fair and equitable by taking into account the totality of the 
circumstances. Moreover, Congress should encourage constituents to 
directly participate in agency processes, rather than sit on the sideline 
and later complain to Congress about adverse decisions. 

The judiciary as well needs to be sensitive to appropriate ADR op- 
portunities. Courts interpreting statutes with procedural requirements 
should be flexible with agency ADR initiatives. Many statutes are pur- 
posely vague, their drafters having agreed to allow executive agencies 
to fill in the contours. In such cases, agency authority to forego trial- 
type processes should be recognized as long as constitutional rights are 
protected. 

To learn more about ADR, federal agencies and observers should 
examine ADR experiences at the state and local levels, as well as anal- 
ogous private civil experiences. Moreover, experts in dispute resolution 
should work with administrative agencies, state and local governments, 
and others to identify instances where informal alternatives merit a try, 
and then work informally with interested agencies to put these alterna- 
tives into place. 

State and local governments, regulated parties, public interest 
groups, and others affected by agency actions should recognize that 
their interests are not always furthered by routinely resorting to the 
adversarial process. They should cooperate with federal efforts to de- 
velop simplified procedures, encourage experimentation, and even exert 

26. 1 C.F.R § 305.82-4 (1987) (recommending procedures for negotiating proposed 
regulations). 

27. See 1 C.F.R. § 305.86-3 (1987) (noting the possible effect of misconceptions 
about ADR). 
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pressure on agencies to consider ADR. For example, when petitioning 
an agency to commence a rulemaking proceeding, several petitioners 
have requested that the agency commence a negotiated rulemaking. 
Persons dealing with the government should use such tools imagina- 
tively, even with the risk that only a few agencies will prove receptive 
and benefit from the experience. State and local governments will bene- 
fit from a process whereby federal agency decisions are shaped by pub- 
lic participation. 

IV. Administrative Conference Initiatives in ADR 

The costs, delays, and inefficiencies characterizing most federal 
agency activity today are important public policy concerns requiring 
serious consideration. We know why these delays exist and how the 
process can be improved to eliminate or at least diminish the areas of 
trouble. 28 The Administrative Conference of the United States, an in- 
dependent agency of the federal government 29 which seeks to en- 
courage procedural innovation at both the legislative and agency levels, 
has begun a program that has developed into the first focused look, 
under either public or private auspices, at the potential for use of con- 
sensual dispute resolution by administrative agencies. 30 

The Conference's recent efforts have combined a broad education of 
agencies about ADR with a more focused effort to help individual 
agencies discover practical ways for applying ADR approaches to spe- 
cific regulatory problems. The Conference has tried to take advantage 
of its unique structure, which brings together key federal agency per- 
sonnel with private citizens knowledgeable about the administrative 
process, to persuade agency officials to experiment with and adopt the 
procedural innovations outlined in Conference recommendations. 

Before establishing its current ADR program, the Conference com- 
pleted research that led to the creation of recommendations advocating 
the negotiation of substantive rules and Superfund cleanups, making 
agency handling of tort claims less adversarial, and mediating grant 



28. See Harter, supra note 1, at 1394 (noting administrative process has now be- 
come laborious, unyielding and repressive). 

29. 5 U.S.C. §§ 571-576 (1982). The statutory mission of the Administrative Con- 
ference is: (1) to study all aspects of federal agencies' procedures; (2) to identify and 
analyze the causes of administrative inefficiency, delay, and unfairness; and (3) to rec- 
ommend to Congress or to the executive and independent agencies specific means of 
improving the quality of administrative justice. Id. 

30. See Riggs & Dorminey, Federal Agencies' Use of Alternative Means of Dis- 
pute Resolution, 1 Admin. L.J. 125 (1987) (stating push for greater use of ADR is 
experimental concept as applied to governmental agencies). 
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disputes. 31 The Conference's most successful research and recommen- 
dations, which began in 1980, provided a major impetus for experimen- 
tation in the development of negotiated rulemaking as an important 
tool for federal agencies. 32 

Conference Recommendation 86-3, which was recently adopted and 
was based largely on consultant Philip Harter's survey of dispute reso- 
lution procedures and the administrative process, 33 calls for legislation 
authorizing voluntary arbitration of many agency disputes. In addition, 
Recommendation 86-3 advises agencies of ways to take greater advan- 
tage of mediation, minitrials, settlement judges, organizational stream- 
lining, and other means now at their disposal to encourage settlement 
of many proceedings. 34 Recommendation 86-3 also describes situations 
where ADR may not be useful. 36 

In December 1986, the Conference adopted Recommendation 86-8, 
advising agencies on procedures for obtaining the services of ADR 
"neutrals." 36 This recommendation helps agencies to broaden the sup- 
ply of qualified mediators and other neutrals, inside and outside of gov- 
ernment, and to provide services for federal agency use of ADR. 37 It 

31. See Administrative Conference Recommendations Nos. 82-4, 85-5, Procedures 
for Negotiating Proposed Regulations, 1 C.F.R. §§ 305.82-4, 305.85-5 (1987); Admin- 
istrative Conference Recommendations No. 84-4, Negotiated Cleanup of Hazardous 
Waste Under CERCLA, 1 C.F.R. § 305.84-4 (1987); Administrative Conference Rec- 
ommendation No. 84-7, Administrative Settlement of Tort and Other Monetary 
Claims Against the Government, 1 C.F.R. § 305.84-7 (1987); and Administrative Con- 
ference Recommendation No. 82-2, Resolving Disputes Under Federal Grant Pro- 
grams, 1 C.F.R. § 305.82-2 (1987). These recommendations were partly based on the 
following consultant reports: Harter, Negotiating Regulations: A Cure for Malaise, 7 1 
Geo. LJ. 1 (1982); Anderson, Negotiation and Informal Agency Action: The Case of 
Superfund, 1985 Duke L.J. 261; Harter, supra note 19; Bermann, Administrative 
Handling of Monetary Claims: Tort Claims at the Agency Level, 35 Case W. Res. 
509 (1985); Steinberg, Federal Grant Dispute Resolution, 1982 ACUS 137, reprinted 
in Mezines, Stein & Gruff, Administrative Law (1983). 

32. Administrative Conference Recommendation 85-5, Procedures for Negotiating 
Proposed Regulations, 1 C.F.R. § 305.85-5 (1987). The concept of negotiated rulemak- 
ing grew out of dissatisfaction with the rulemaking process, which since the 1960's had 
become increasingly formalized and adversarial. Since the adoption of Recommenda- 
tion 82-4, three federal agencies have followed the recommended procedures: the Fed- 
eral Aviation Administration (FAA) developed new flight and duty time regulations for 
pilots; the Environmental Protection Agency (EPA) developed rules on nonconform- 
ance penalties; and the Occupational Safety and Health Administration (OSHA) cre- 
ated a standard for occupational exposure to benzene. 

33. Harter, supra note 19. 

34. 1 C.F.R § 305.86-3 (1987). 

35. Id. § 305.86-3(5)(b). 

36. Administrative Conference Recommendation No. 86-8, Acquiring the Services 
of "Neutrals" for Alternative Means of Dispute Resolution, 1 C.F.R. § 305.86-8 
(1987). This Recommendation was the result of a pro bono project by George Rut- 
tinger of the law firm of Crowell & Moring. 

37. Id. § 305.86-8 
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advises agencies on taking practical steps in acquiring neutrals, sug- 
gests qualifications for neutrals that should and should not be re- 
quired, 38 encourages agencies to take advantage of opportunities to 
train and employ federal personnel as neutrals in resolving disputes, 39 
and recommends the establishment of rosters of potential neutrals for 
agency convenience. 40 In addition, Recommendation 86-8 addresses is- 
sues concerning agency contracting to have private parties serve as neu- 
trals for mediation, negotiated rulemaking, minitrials, and arbitra- 
tion. 41 A related Conference recommendation suggested methods of 
case management as a tool for improving agency adjudication. The rec- 
ommendation advises presiding officers and managers on the use of 
time guidelines and management systems to deal with cases, on taking 
steps to define key issues at early stages to reduce the opportunity for 
procedural maneuvering, and on a variety of other methods to limit 
issues in contention and resolve disputes more expeditiously. 42 

In 1986, many Conference recommendations were implemented, and 
further research was initiated. A draft recommendation now under con- 
sideration seeks to ensure the fairness and acceptability of administra- 
tive arbitration processes. 43 In addition to work undertaken by adminis- 
trative experts, several agencies, including the Environmental 
Protection Agency, have contacted the Conference to begin exploring 
possible ADR uses. 44 The Conference is also working with the Federal 
Mediation and Conciliation Service (FMCS) and other agencies to de- 
velop rosters of potential neutrals for various types of proceedings. 46 



38. Id. § 305.86-8 

39. Id. § 305.86-8 (A)(5). 

40. Id. § 305.86-8 (A)(5). 

41. Id. § 305.86-8 (B). 

42. Cappalli, Model for Case Management: The Grant Appeals Board, Report to 
the Administrative Conference (1987); Pou & Jones, Agency Time Limits as a Tool 
for Reducing Regulatory Delay, Report to the Adminsitrative Conference (Sept. 

1983). 

43. See H. Bruff, The Constitutionality of Arbitration in Federal Programs, Draft 
Report to the Administrative Conference (1987) (discussing article I constitutional 
problems in delegating government functions to private parties, the effect on arbitration 
of article II's grant of executive power to President, the effect on arbitration of article 
Ill's grant of judicial power to federal courts, and needs to assure due process in arbi- 
tration). Consultant (and ACUS member) Eldon Crowell is examining agencies' exper- 
iences with minitrials, and Professor Marianne Smythe has submitted a study of the 
innovative three-tiered system that the Commodity Futures Trading Commission 
(PTC) uses to decide consumer complaints against brokers. 

44. See Administrative Conference Recommendation No. 84-4, Negotiated 
Cleanup of Hazardous Waste Sites Under CERCLA, 1 C.F.R. § 305.84-4 (1987) (out- 
lining ACUS recommendation for EPA concerning handling of negotiation process for 
CERCLA cleanup). 

45. Information Statement of the FMCS (April 1987). The Office of Arbitration 
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This year the Conference has begun new projects studying the exper- 
iences of states that have established central dispute resolution agen- 
cies, the use of settlement judges by the Federal Energy Regulatory 
Commission (FERC), and issues presented by the increased use of 
ADR in environmental cases. 

V. Survey of Government ADR Initiatives 
1. General 

Some agencies have begun to use ADR techniques in certain pro- 
ceedings to determine a regulated party's rights or liabilities. However, 
few patterns have emerged from these isolated cases. 46 Congress, unlike 
several state legislatures, has not established a central agency to fur- 
ther the use of ADR in government decisions, although it has called for 
arbitration in several instances. 

Some processes are simple, like FERC's and the Occupational Safety 
and Health Review Commission's appointment of a settlement judge 47 
for certain cases. Other processes are fairly elaborate, such as the 
Commodity Futures Trading Commission's (CFTC) three-tiered pro- 
cess for reparations cases. 48 Most ADR techniques have been applied to 
smaller, nonprecedential disputes, although minitrials and negotiated 
rulemakings have succeeded in several large, controversial cases. 49 Sev- 
eral agencies have begun development of ADR procedures in their area 
of substantive law. The EPA is beginning to explore ways to emphasize 
ADR in enforcement cases and in voluntary cleanups of hazardous 
waste dump sites. 50 The statute authorizing EPA to register pesticides 

Services in the national office of the FMCS maintains a roster of qualified arbitrators 
located in all parts of the country. When parties to a dispute require a third party 
decision, they may jointly request a panel from which to make their choice. A list of 
available arbitrators is then compiled. 

46. Harter, supra note 19, at 145. 

47. 18 C.F.R. § 385.603 (1987). 

48. Rules Relating to Reparations, 17 C.F.R. § 12 (1986). 

49. See Edelman & Carr, The Mini-Trial: An Alternative Dispute Resolution Pro- 
cedure, 42 Arb. J. 7, 14 (1987) (discussing controversial case where minitrial procedure 
was successful). This dispute arose out of the construction of the Tennessee-Tom Big- 
bee Waterway. The amount in controversy totalled $55.6 million between the Army 
Corps of Engineers and Tenn-Tom Construction, Inc. After a three-day minitrial in 
June 1985, the parties agreed to settle the claim for $17.2 million. 

50. See Environmental Protection Agency, Guidance of the Use of Alternative Dis- 
pute Resolution in EPA Enforcement Cases (1987) (hereinafter EPA Guidance on 
ADR], reprinted in Administrative Conference of the United States, 
Sourcebook: Federal Agency Use of Alternative Means of Dispute Resolu- 
tion (1987) [hereinafter ACUS Sourcebook on ADR] (setting forth examples of 
suitable cases for ADR and specific form letters that may be used in connection with 
ADR cases); see also Wald, Negotiation of Environmental Disputes: A New Role for 
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requires the use of arbitrators, selected from an FMCS roster, to deter- 
mine the compensation to be paid by an applicant when it uses the data 
submitted by a prior applicant. 61 The Grant Appeals Board at the De- 
partment of Health and Human Services (HHS), among other agen- 
cies, has provided trained staff mediators to help resolve some dis- 
putes. 52 The Merit Systems Protection Board (MSPB), which hears 
federal employees' grievances, now offers a voluntary, simplified proce- 
dure providing for a rapid decision and/or possible mediation by pre- 
siding officials. 83 The Department of the Navy and the Army Corps of 
Engineers have established minitrial programs, and in several instances 
have implemented these programs to avoid protracted procurement liti- 
gation. 54 The Department of Justice has begun a pilot project to use 
minitrials for some contract cases, but only one dispute has been re- 
solved thus far. 55 

It is misleading, however, to read too much into the variety of initia- 
tives noted above. 56 Several of the initiatives are either experimental or 
have only been used in a few instances. Nevertheless, interest is grow- 
ing in expanding the uses of ADR. The Department of Justice, the 
Administrative Conference, and other agencies have begun exploring 
additional possibilities for the use of ADR. 57 For instance, the National 
Institute for Dispute Resolution (NIDR) began offering incentive 
grants to stimulate state action. Additionally, the ABA Section of Ad- 
ministrative Law has established a Committee on Dispute Resolution. 

2. Government Contracts 
Many procurement disputes appear ripe for ADR. The time and cost 

the Courts? 10 Colum. J. Envtl. L. 1, 10 (1985) (analyzing recent approach to 
Superfund cleanups by EPA). 

51. Arbitration of Pesticide Data Disputes, 29 C.F.R. § 1440.1 (1986). 

52. Procedures of the Departmental Grant Appeals Board, 45 C.F.R. §16.18 
(1986). 

53. The Voluntary Expedited Appeals Procedure (VEAP), 5 C.F.R. §§ 1201.200- 
.222 (1987). 

54. See Edelman & Carr, supra note 49, at 15. 

55. The Department of Justice's pilot program was developed with the assistance of 
the Center for Public Resources and was intended to apply to defense contract dis- 
putes. The Department has, however, used its minitrial program sparingly. The only 
suit settled with the aid of minitrial techniques involved a non-defense contract with 
the W.M. Schlosser Co., 44 Fed. Cont. Rep. (BNA) 589-90 (1985). 

56. Most of the procedures discussed herein, as well as those of some additional 
agencies, are described in greater detail in Harter, supra note 19. 

57. See Department Of Justice, Civil Division, Commercial Litigation Branch, 
Memorandum on Alternative Dispute Resolution - Minitrials (June 19, 1986), re- 
printed in ACUS Sourcebook on ADR, supra note 50 (encouraging use of 
minitrials). 
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of resolving these cases have risen dramatically in the last decade. 
Agency boards of contract appeals, esablished as relatively quick, un- 
complicated alternatives to congested courts, are now burdened with 
vastly increased caseloads and formalized procedures. Cases once han- 
dled by parties pro se are now heavily dominated by lawyers. The 
boards take two to four years, and often longer, to decide claims. 

The minitrial has been the alternative most commonly used to date 
in these types of cases. The Army Corps of Engineers (the Corps), the 
Navy, the Departments of Justice and Energy, and NASA have used 
this settlement tool in several cases with great success. 58 The Corps has 
also used an informal, internal review process and has held training 
sessions in problem solving and dispute resolution for legal personnel. 
The Administrative Conference recognizes the value of arbitration in 
many of these cases and has called on Congress to grant executive 
branch officials the authority to consent to voluntary arbitration of 
many of these disputes. 69 Nonetheless, it is important to note that while 
minitrials have invariably resulted in settlements, in recent years they 
have been used in fewer than a dozen of the hundreds of contract cases 
terminated annually. Clearly, further efforts are needed to either im- 
plement the minitrial (or a variant) or to supplement it with training or 
other alternatives. In similar private sector disputes, arbitration is often 
the method of choice. 

3. Employment/Community 

Many agencies have been active in the employment and community 
arenas. The FMCS assists parties involved in private labor disputes 
through mediation and conciliation. It also mediates complaints 
brought under the Age Discrimination Act. 60 During the 1970's, 
FMCS also began to help resolve a variety of other cases, but most of 
these efforts ended in the 1980's. 61 The Federal Services Impasse Panel 
in the Federal Labor Relations Authority works to assist in negotia- 
tions between agencies. It is the exclusive representative of federal em- 
ployees. 62 The Panel has broad discretion to fashion appropriate proce- 
ss. See Navy to Evaluate its ASBCA Cases for Possible Alternative Disputes Res- 
olution, 47 Fed. Cont. Rep. 341 (1987) (discussing Navy's evaluation of ADR in AB- 
SCA cases); Edelman & Carr, supra note 49, at 14; Johnson, Masri & Oliver, Mini- 
trial Successfully Resolves NASA - TRW Dispute, Legal Times, Sept. 6, 1982, at 13. 

59. 1 C.F.R. § 305.86-3(3)(1987). 

60. See Barrett & Tanner, The FMCS Role in Age Discrimination Complaints: 
New Uses of Mediation, 32 Lab. L.J. 745, 747 (1981). 

61. Barrett, The FMCS Contribution to Nonlabor Dispute Resolution, Monthly 
Lab. Rev. 31 (Aug. 1985). 

62. 5 U.S.C. § 7119(c)(1) (1982). 
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dures on a case-by-case basis. 63 The Panel has made considerable use 
of factfinding, arbitration, med-arb, and written submissions. In addi- 
tion, the Community Relations Service (CRS) has compiled a distin- 
guished record of mediating racial and ethnic community disputes, in 
addition to helping communities develop local mechanisms to deal with 
future disputes. 64 

In 1981 the MSPB, which hears grievances of federal employees, 
sought to meet Congress' call for alternative appeals procedures such 
as conciliation, mediation, arbitration, and similar methods mutually 
agreeable to the parties involved. 66 It created a "voluntary expedited 
appeals procedure," which provides expedited decisions, summary pro- 
cedures, and possible mediation by a specially trained MSPB officer. 66 
This process has been used with success in a few of the MSPB's re- 
gional offices (especially the Chicago region), but it has been nearly 
ignored in several others. 67 Following an initial push in 1982 of agen- 
cies, employees' groups, and regional offices, approximately 2% of 
MSPB cases were handled under the expedited system. Recent data 
suggests that this rate has since declined. 

4. Environment 

The EPA has been active in taking advantage of ADR. The Depart- 
ment of Justice Land and Natural Resources Division has begun to 
consider use of ADR. 68 Congress has relied on arbitration to resolve 
claims against a trust fund created under the "Superfund" legislation 
(Comprehensive Environmental Response, Compensation and Liability 
Act). 69 Decisions are made by a Board of Arbitration selected by the 

63. Id. § 7119(c)(5). 

64. See Smith, supra note 1 1, at 18-19 (explaining how CRS helped resolve dispute 
in school desegregation, police conduct, and resettlement of Cubans, Haitians and other 
refugees). 

65. See Government ADR Policies and Practices, reprinted in ACUS 
Sourcebook on ADR, supra note 50, at 489, 501 (providing brief overview of 
MSPB). 

66. 5 C.F.R. §§ 1201.200-.222 (1987). 

67. The early experimental program was, for the most part, favorably evaluated in 
Adams and Figueroa, Expediting Settlement of Employee Grievances in the Federal 
Sector, Report to the Administrative Conference (1985). The evaluators found that the 
process expedited decisions, was satisfactory to most parties, and enhanced settlement 
chances. 

68. See Administrative Conference Recommendation No. 84-4, Negotiated 
Cleanup of Hazardous Waste Sites Under CERCLA, 1 C.F.R. § 305.84-4 (1987) (rec- 
ommending increased use of ADR in settling disputes arising between EPA and 
industry). 

69. See R. Robinson, The Use of Alternative Dispute Resolution in Enforcement 
Actions in the U.S. Environmental Protection Agency, reprinted in ACUS 



420 THE ADMINISTRATIVE LAW JOURNAL [Vol. 1:405 

EPA Administrator in accordance with procedures used by the Ameri- 
can Arbitration Association. 70 Structured negotiation techniques have 
also been used to allocate liability for cleanups of hazardous waste sites 
under the Superfund, as a partial result of recommendations to EPA by 
the Administrative Conference. 71 In addition, the EPA has recently is- 
sued draft guidance encouraging use of ADR in enforcement cases. 72 
This guidance, drafted by the Office of Enforcement and Compliance 
Management, includes intraagency forms, model agreements, and pro- 
cedures for implementing available ADR devices. 73 

5. Consumer Protection 

The Commodity Futures Trading Commission offers a civil com- 
plaint resolution system for customers of commodities brokers. 74 This 
"reparations" system was created by Congress in 1977. Subsequently, 
an innovative three-tier process was devised by the CFTC in 1982 pur- 
suant to new congressional action intended to both reduce a sizeable 
backlog and encourage informality. 76 

The new rules created three available adjudicatory routes: (1) a vol- 
untary procedure; (2) a summary procedure for claims less than 
$10,000; and (3) a formal procedure. 76 The voluntary route, which is to 
be used when all parties agree, is the simplest and most experimental. 
No findings of fact or law are necessary, and no right exists for in- 
traagency or judicial review. 77 The summary procedure for small 
claims envisions a paper hearing, based on submissions in the form of 
verified statements, or a possible telephone or oral hearing with oppor- 
tunity for cross-examination. 78 Both the voluntary and summary pro- 
ceedings are conducted by CFTC employees known as "judgement of- 
ficers." 79 The formal procedure envisions a trial-type proceeding 



Sourcebook on ADR, supra note 50, at 513 (stating that EPA was forced to look at 
ADR because of backlog of cases, i.e., opening new enforcement cases faster than clos- 
ing existing ones). 

70. CERCLA Arbitration Procedures, 40 C.F.R. §§ 305.20-.21B (1986). 

71. 1 C.F.R. § 305.84-4 (1987). 

72. See EPA Guidance on ADR, supra note 50 (noting areas receptive to ADR). 

73. Id. 

74. See Government ADR Policies and Practices, reprinted in ACUS 
Sourcebook on ADR, supra note 50, at 491 (summarizing purpose and actions of 
CFTC). 

75. See Smythe, The Reparations Program of the Commodity Futures Trading 
Commission, Draft Report to the Administrative Conference (Jan. 1987). 

76. Rules Relating to Reparations, 17 C.F.R. § 12 (1986). 

77. Id. §§ 12.100-. 106. 

78. Id. §§ 12.200-.210. 

79. Id. §§ 12.101, 12.201. 
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conducted by an administrative law judge (ALJ), who may be aided by 
a "proceeding officer" to handle discovery and other matters. 80 The 
rules, which contain several other innovations intended to contribute to 
an expeditious resolution, have been partially successful. In recent 
years, the CFTC's reparations caseload has decreased due to the rapid 
growth of the National Futures Association's new arbitration program 
and the statutory changes reducing jurisdition. 

A few agencies have sought to promote the use of private sector reso- 
lution of consumer complaints. For example, a controversial FTC con- 
sent decree with General Motors Corporation (GM) is responsible for a 
nationwide system of private mediation and Better Business Bureau ar- 
bitration of auto warranty complaints. 81 Similarly, the Securities and 
Exchange Commission (SEC) oversees a stock exchange program in- 
volving consumer cases and disputes between dealers and customers. 82 

6. Grant Programs 

ADR methods such as negotiation may be particularly useful in de- 
veloping and enforcing many rules and conditions for administering 
programs affecting state and urban interests, including federal grant 
and assistance programs. States, with their unique position in the fed- 
eral system, should benefit from processes emphasizing participatory 
decisionmaking by directly affected interests. Thus far, agencies have 
not formally tested this technique in grant or similar cases. However, 
various negotiations have been employed in these programs in the de- 
velopment of federal-state agreements concerning the administration of 
the Supplemental Security Income Program. 83 Several recent regula- 
tory reform bills (none of which passed) would have relaxed Federal 
Advisory Committee Act (FACA) restrictions to reduce obstacles to 
face-to-face negotiation between federal agencies and state and local 
government representatives. 

To date, the most widely noted effort in this area has been that of 
the Departmental Grant Appeals Board at the Department of Health 

80. Id. §§ 12.300-.301. 

81. See Government ADR Policies and Practices, reprinted in AC US 
Sourcebook on ADR, supra note 50, at 500-01 (listing GM case where nationwide 
arbitration program was established for car owners with unsatisfied complaints about 
engine or transmission failures). 

82. See Government ADR Policies and Practices, reprinted in ACUS 
Sourcebook on ADR, supra note 50, at 503-04 (explaining SEC does not employ 
alternative methods of dispute resolution, although it has encouraged security indus- 
try's self-regulatory organizations to adopt uniform arbitration code). 

83. See generally 42 C.F.R. §§ 435.1000-.101 1 (1986) (outlining federal financial 
participation in Supplemental Security Income Programs). 
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and Human Services (HHS). The Board offers mediation services to 
disputants and trains its own personnel in these skills in conjunction 
with related processing tools. In six to nine months this method has 
helped reduce a large backlog. It has resolved almost all of the cases in 
which it has been employed, despite the fact that these cases involved 
regulatory and accounting questions affecting millions of dollars. 84 

7. Negotiated Rulemaking 

Mediation and negotiation methods are beginning to be used because 
they offer considerable possibilities, in agency procedures for adopting 
rules to implement regulatory programs established by Congress. While 
the thirteen-year effort of the Food & Drug Administration (FDA) to 
set a standard for the amount of peanuts in peanut butter is admittedly 
an extreme case, environmental, occupational safety, health care, and a 
variety of other rulemaking proceedings can continue for years only to 
be then challenged in court. 86 Today's rulemaking process often en- 
courages parties to take extreme positions, while providing little oppor- 
tunity to accommodate conflicting interests. 86 

To eliminate this problem, the Administrative Conference recom- 
mends an alternative procedure known as "negotiated rulemaking." 87 
Under this process, agencies are aided by a "convenor" who organizes 
negotiations, identifies affected interests, and brings together the af- 
fected parties for negotiation pursuant to specified safeguards. The text 
of the proposed rule is then published for public comment in the Fed- 
eral Register. Negotiated rulemaking is premised on the notion that 
providing opportunities and incentives to resolve regulatory issues 
through negotiation will yield a simpler, faster process leading to less 
litigation and producing rules more acceptable to the affected 



84. Cappalli, Model for Case Management: The Grant Appeals Board (1987). 

85. See, Harter, supra note 1 1, at 21 (pointing out public has grown accustomed to 
rulemaking procedures taking several years to complete at agency level and, in event 
judicial review is sought, another year or two in courts). 

86. Typically, an agency will draft a proposed rule and circulate it for public com- 
ment. The agency then considers these comments before publishing a final rule, and a 
failure to do so can lead to a court reversal. This process represented a major step 
forward when codified in the Administrative Procedure Act in 1946. See 5 U.S.C. § 
553 (1982) (providing for notice and comment rulemaking). However, subsequent judi- 
cial decisions, piecemeal congressional tinkering with additional procedures, and the 
near certainty that any major rule will end up in litigation have rendered the process 
more cumbersome and time-consuming than originally contemplated. See generally 
Administrative Conference of the United States, Federal Administrative 
Procedure. Sourcebook (1985). 

87. I C.F.R. §§ 305.82-4, 305.85-5 (1987). 
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persons. 88 

To date, the EPA, OSHA, and the Federal Aviation Administration 
(FA A) have used negotiated rulemaking, 89 and the FAA and the EPA 
have reported successes with the process. 90 The FAA's recently com- 
pleted proceeding on flight and rest time requirements for airline pilots 
followed three contentious, and unfruitful, attempts over a ten-year pe- 
riod to revise a longstanding rule that had become outmoded. 91 The 
EPA has established a Regulatory Negotiation Project and is using the 
process extensively. The successful use of negotiated rulemaking in ar- 
eas involving the environment and the workplace suggests that similar 
mediation efforts would work elsewhere. 92 Several state agencies, in- 
cluding agencies from Alaska, Massachusetts, New Jersey, and Wis- 
consin, are exploring ways to use these procedures. 93 

8. Tort Claims 

The current Administration, the Department of Justice, and the Ad- 
ministrative Conference have all called for greater use of ADR in tort 
claims. 94 The Conference, though not recommending any radical re- 
structuring of the claims process under the Federal Tort Claims Act 
(FTCA), has called for a number of changes in agency practice to re- 
duce the incidence of "inappropriately adversarial responses to techni- 
cal deficiencies, restrictive policies on information disclosure in connec- 
tion with the pending claim, and less than fully fair and objective 
approaches to determining the merits and monetary value of a 

88. 1 C.F.R. §§ 305.82-4, 305.85-5 (1987). The procedures for negotiated rulemak- 
ing are based largely on a report to the Administrative Conference by Philip Harter, 
see Harter, supra note 19, and a subsequent paper by Henry Perritt assessing the first 
few agency experiments with the process. The Administrative Conference has en- 
couraged and assisted subsequent agency efforts to negotiate rules, has organized infor- 
mal interagency exchanges, and hopes to publish a sourcebook for negotiated rulemak- 
ing that will compile background information, suggested procedures, and workable 
solutions to problems that agencies have encountered to date. 

89. See Smith, supra note 11, at 14-15 (discussing the use of negotiated rulemak- 
ing within the context of adversarial process). 

90. Id. at 14-15. 

91. Id. at 15. 

92. Id. at 14-15. 

93. Susskind, NIDR's State Office of Mediation Experiment, Negotiation J. 323 
(Oct. 1986). 

94. The Administration Task Force, in its Report of the Tort Policy Working 
Group on the Causes, Extent and Policy Implications of the Current Crisis in Insur- 
ance Availability and Affordability (Feb. 1986), strongly supported ADR. The group, 
chaired by Richard Willard, Assistant Attorney General for the Civil Division, en- 
dorsed experimentation with ADR as a means to encourage early settlement of tort 
claims, and called for greater receptivity to proposals to use ADR as a way to resolve 
tort cases. Id. 
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claim." 96 Claimants under the FTCA, which authorizes federal agen- 
cies to compensate persons injured by government action, are required 
to present claims to the responsible agency as a prerequisite for suit 
and to give the agency a minimum of six months in which to settle 
them. 96 Agencies exercise considerable settlement authority, subject to 
approval by the Department of Justice when the amount exceeds 
$25,000. 

The Conference has recommended several changes in the FTCA to 
facilitate settlements. It has also called for the Department of Justice 
not to "exercise its statutory approval authority over large administra- 
tive settlements in a manner that would tend to discourage claim of- 
ficers from making serious efforts to reach a fair and objective settle- 
ment with a deserving claimant." 97 The Department's Civil Division, 
responsible for these matters, has declined to endorse most of the Con- 
ference's recommendations on the grounds that they do not adequately 
take into account the true adversarial nature of the tort claim process. 
While a few agencies currently follow these recommended procedures, 
much remains to be done to reduce doubts as to the fairness of alterna- 
tive claims-handling processes. 

9. State Governments 

Several states have been considerably more imaginative than the fed- 
eral government in carrying out experiments with dispute resolution 
methods. 98 Public labor mediation or arbitration is more common at 
the state level, as are a variety of other uses of mediation and ADR. 
These include following negotiated investment strategies to fix budget- 
ary priorities, negotiating disputes over the siting of industrial and haz- 
ardous waste facilities, and arbitrating consumer claims. In at least five 
states, central dispute resolution agencies have been established, in part 
due to incentive grants by The National Institute for Dispute Resolu- 
tion (NIDR). 99 The state missions and acomplishments vary considera- 



95. Administrative Conference Recommendation No. 84-7, Administrative Settle- 
ment of Tort and Other Monetary Claims Against the Government, 1 C.F.R. § 305.84- 
7 (1987). 

96. Id. § 305.84-7. 

97. Id. § 305.84-7(A)(5)(b). 

98. See Susskind & Ozawa, Mediated Negotiation in the Public Sector, 27 Am. 
Behavioral Scientist 255, 256 (1983) (describing Connecticut's use of mediated ne- 
gotiation to decide distribution of federal block grant funds for social service problems, 
Wisconsin's use of mediation to resolve a crisis in funding of state unemployment com- 
pensation fund, and Colorado's use of mediation to resolve water policy disputes in 
Denver). 

99. The agencies are: (1) Hawaii - Program on Alternative Dispute Resolution, 
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bly, but generally they may be said to accomplish one or more of the 
following: (1) building agency and public awareness of dispute resolu- 
tion options; (2) mediating disputes or setting up mediation and negoti- 
ation programs; (3) screening controversies for ADR susceptibility; 
(4) consulting with interested state agencies; (5) initiating policy dia- 
logues on selected public disputes; and (6) suggesting legislation and 
compilation of rosters. Several other state legislatures are considering 
bills that would establish similar procedures. 100 



Office of Administrative Director of the Courts; (2) Massachusetts - The Massachu- 
setts Mediation Service, under the jurisdiction of the Executive Office for Administra- 
tion and Finance; (3) Minnesota - Office of Dispute Resolution, within the Minnesota 
State Planning Agency; (4) New Jersey - Center for Public Dispute Resolution, Public 
Advocate's Division of Citizen Complaints and Dispute Settlement; and (5) Wisconsin 
- an informal screening panel, chaired by Secretary of Labor, Industry and Human 
Relations. 

100. To date states considering bills establishing ADR-type offices include Califor- 
nia, New Hampshire, Virginia, Ohio, and Florida. Some interesting aspects of the five 
state offices' limited experience to date are discussed in Susskind, NIDR's State Office 
of Mediation Experiment, Negotiation J. 323 (Oct. 1986). 
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Court of Appeals for the District of Columbia 
Circuit Appellate Mediation Program 

A number of federal Circuit Courts of Appeal and state 
appellate courts have implemented mediation projects within 
the last few years in response to increasing caseloads and 
delay. Mediation is often one component of a larger effort to 
manage the Court's work. In the D.C. Circuit, mediation is 
intended to supplement the Court's 1986 Case Management 
Plan which was undertaken to accommodate a sixty percent 
increase in filings and pending cases over a two-year period. 
Mediation is also intended to help parties by curtailing the 
expense involved in protracted appeals and by providing a 
forum which stimulates the development of creative resolution 
options that would otherwise not be achievable by Court order 
or by the parties acting on their own. 

The Appellate Mediation Program uses mediation to achieve 
settlement of cases. It also encourages the settlement of some 
issues in a case and the procedural streamlining of cases to 
simplify briefing and to reduce motions activity. It is 
anticipated that, as in other programs, mediation efforts that 
are unsuccessful initially will result, weeks or even months 
later, in settlement. 

Mediation differs considerably from arbitration and negoti- 
ation. In arbitration, an outcome is imposed on the parties. 
In negotiation, discussion takes place between the parties, 
usually with no assistance from a neutral. In mediation,, a 
neutral helps parties reach a resolution that is acceptable to 
them. Cases settle only if the parties agree to a course of 
action that will terminate their case so that no further Court 
involvement is required. 

The D.C. Circuit's Appellate Mediation Program is experi- 
mental. Cases are screened for their appropriateness for 
mediation by attorneys in the Chief Staff Counsel's Office. 
Cases entering the program will be studied in an effort to 
determine the factors that contribute to success. 

If the Appellate Mediation Program proves successful, 



fewer cases will proceed to oral argument. However, a small 
program, handling under one hundred cases a year, cannot be 
expected to have a dramatic impact on the Court's overall 
statistics. It is hoped, nonetheless, that cases entering 
mediation will be terminated at an earlier stage than had they 
not entered mediation. It is further hoped that issues and 
positions will be clarified in the mediation process so that even 
if settlement is not achieved, the Court will benefit from more 
efficient briefing. Finally, it is anticipated that mediation will 
result in a savings of time and money for all concerned. 

Case Selection 

Cases filed with the Court of Appeals will be screened by 
attorneys in the Chief Staff Counsel's Office for their 
appropriateness for mediation. Screening will occur approxi- 
mately 45 days after a case has been docketed in the Court 
of Appeals. 

No criminal cases will enter the program. Civil cases will 
be reviewed on an individual basis, with a number of factors 
considered in making the eligibility determination. These 
factors include the nature of the underlying dispute, the 
relationship of the issues on appeal to the underlying dispute, 
the availability of incentives to reach settlement or limit the 
issues on appeal, the susceptibility of these issues to media- 
tion, the possibility of effectuating a resolution, the number 
of parties and the number of related pending cases. 

Parties are encouraged to request mediation by completing 
a "Request to Enter Appellate Mediation Program" form and 
sending it to the Clerk in duplicate. Although such requests 
will not automatically be granted, the Chief Staff Counsel will 
give them special consideration. 



Program Mediators 

The Court has selected distinguished senior members of the 
bar to serve as mediators as well as attorneys who have had 
broad experience mediating complex civil cases. The mediators 
are experienced litigators who enjoy the Court's full confi- 
dence. 

The mediators will protect the confidentiality of all proceed- 
ings and will not communicate with the Court about what 
transpires during mediation sessions. Mediators are required 
to recuse themselves from handling any cases in which they 
perceive a conflict of interest. 

Mediators will not be paid for their services, but will be 
reimbursed by the Court for minor out-of-pocket expenses 
such as trips to the Courthouse. The Court will also provide 
parking, administrative support and limited secretarial 
services if needed. 

The primary role of program mediators is to make every 
effort to help parties reach a settlement or, at a minimum, to 
help parties resolve some issues in the case. If settlement is 
not possible, the mediators will help parties clarify or eliminate 
issues to expedite the litigation process. 

Confidentiality 

Confidentiality must be ensured throughout the mediation 
process. Information concerning cases screened by the Chief 
Staff Counsel's Office will not be shared with judges or with 
anyone outside the Court. Additionally, the Circuit Execu- 
tive's Office, responsible for program administration and 
evaluation and liaison between the mediators and Court 
personnel, will maintain strict confidentiality. 

As noted above, the mediators will guarantee the confiden- 
tiality of all information provided to, or discussed with, them. 
Papers generated by the mediation process will not be included 
in Court files, and information about what transpires during 
mediation sessions will not at any time be made known the 
Court. 



The above is not intended to guarantee absolute secrecy 
about the types of cases going through the mediation process 
and overall program results. Generic information about the 
program and cases entering it will be available, and reports 
will be generated for analysis and evaluation. However, no 
individual case identification will occur. 

Mediation Procedures 

The Chief Staff Counsel will identify cases for mediation 
approximately 45 days after they have been docketed in the 
Court of Appeals. Lead counsel and intervenors involved in 
cases selected for mediation will receive a letter from the 
Court describing the program and assigning a mediator. A 
copy of the Court's en banc Order defining the procedures to 
be followed will be included in the mailing. At the same time, 
the Court will send to the assigned mediator a copy of the 
judgment or order on appeal, any opinion issued by the District 
Court or agency, the appellant's or petitioner's statement of 
issues on appeal, D.C. Cir. Rule 11(a)(1) statements, and all 
relevant motions. 

Within fifteen days of the selection of a case for mediation, 
counsel will submit a position paper not to exceed ten pages 
to the mediator. The position paper will outline the key facts 
and legal issues in the case and will include a statement of 
motions filed and their status. Position papers are not briefs, 
are not filed with the Court and need not be served on the 
other party unless the mediator so directs. 

The mediator will schedule the initial mediation session 
within 45 days of the selection of the case for mediation. The 
mediator will set the date for the initial session which will 
normally be held at the Court. However, a mediator may 
decide to hold a session in his/her office. The mediator will 
schedule additional mediation sessions, as needed. Whereas 
all cases in mediation are subject to normal scheduling for 
briefing and oral argument, it is possible that additional 
mediation sessions in a case will affect the scheduling process. 
If so, the mediator mid attorneys shall file a motion to defer 
or postpone the briefing and/or oral argument date(s). Parties, 



however, may not file any other motions that would notify the 
Court that the case is in mediation. 

Based on the experience of other mediation programs, the 
Court requires that counsel for parties attend all -mediation 
sessions. All parties are also strongly urged by the Court to 
attend each mediation session. Each party represented must 
have counsel or another person present with actual authority 
to enter into a settlement agreement during the session. In 
cases involving the U.S. government or the District of 
Columbia government, senior attorneys on either side of the 
case may attend mediation sessions so long as someone with 
settlement authority can be reached during conference 
sessions. It is the responsibility of U.S. Department of Justice 
attorneys in these sessions to furnish the mediator with the 
name and title of the government official authorized to 
effectuate settlement under 28 CFR, Part 0, Subpart Y, who 
the mediator and attorney can contact by phone during the 
mediation session. In cases involving the D.C. government, 
it is the responsibility of Corporation Counsel attorneys to 
furnish the mediator with the name and title of the government 
official authorized to effectuate settlement who can be 
contacted by phone during the mediation session. When 
settlement authority for the United States government rests 
with an official at the rank of Assistant Attorney General, its 
equivalent or higher, or with members of an independent 
agency, or when settlement authorityfor the D.C. government 
rests with officials above rank of Corporation Counsel, the 
requirement that the official or members be reachable during 
the mediation session is waived unless the mediator for good 
reason specifically so provides in writing after reviewing the 
mediation papers. 

If settlement is reached, the agreement, which shall be 
binding upon all parties, will be put in writing, and counsel 
will file a stipulation of dismissal. If the case does not settle, 
it will remain on the docket and proceed as though mediation 
had not been initiated. Regardless of the outcome of a case, 
mediators will complete a case evaluation form for each case 
mediated. Each attorney participating in the mediation will 
be asked to complete an evaluation form. 



The Mediation Process 

Mediation begins at a joint meeting attended by the 
mediator, counsel for the parties and, whenever possible, the 
parties themselves. The mediator explains how the mediation 
is to be conducted. After this introduction, each party is asked 
to explain to the other party or parties and to the mediator 
its views on the matter in dispute. The party who filed the 
appeal typically will speak first. The mediator is likely to 
refrain from asking questions or allowing the parties to ask 
questions of each other until all parties have had an opportun- 
ity to speak. 

Once the views of all parties have been stated in the joint 
session, the mediator probably will want to caucus individually 
with each of the parties. The purpose of these caucuses is to 
allow the mediator and the parties to explore more fully the 
needs and interests underlying their stated positions. It is 
also to help the parties begin thinking about settlement options 
that perhaps go beyond what could be accomplished in the 
court proceeding alone. The mediator will encourage the 
parties to think broadly about the problem and will help them 
to explore options for settlement. 

Additional joint sessions may be held to explore settlement 
possibilities, or this work may be done just in the separate 
caucuses. The mediator, in consultation with the parties, will 
decide which approach is likely to be more beneficial under 
the circumstances of the particular case. 



United States Court of Appeals 

for the District of Columbia Circuit 

Order Establishing Appellate Mediation Program 

before: Wald, Chief Judge; Robinson, Mikva, Edwards, 
Ruth B. Ginsburg, Starr, Silberman, Buckley, 
Williams, D.H. Ginsburg and Sentelle, Circuit 
Judges 

Ordered, by the Court, en banc, that civil appeals from 
the United States District Court, petitions for review of 
agency action, and original actions may be referred to a 
mediator designated by the Court to meet with counsel and 
parties to facilitate settlement of the case, to simplify issues 
or otherwise to assist in the expeditious handling of an appeal. 
Mediation will be initiated by order of the Court. It is 

Further Ordered that mediation sessions must be 
attended by counsel for each party or another person with 
actual authority to settle the case. Additionally, the parties 
themselves are strongly encouraged to attend the sessions. 
In cases involving the U.S. government or the District of 
Columbia government, senior attorneys on either side of the 
case may attend mediation sessions so long as someone with 
settlement authority can be reached during conference 
sessions except that in cases in which settlement authority 
for the United States government rests with officials of the 
rank of Assistant Attorney General (or its equivalent) or 
higher, or with the members of an independent agency or in 
cases in which settlement authority for the District of 
Columbia government rests with officials above the rank of 
Corporation Counsel, this provision shall not apply unless the 
mediator for good reason specifically so provides in writing 
after reviewing the mediation papers. Failure of counsel to 
attend sessions may result in the imposition of sanctions. 

The Circuit Executive for the D.C. Circuit shall serve as 
the program administrator of the Appellate Mediation 
Program. A party may request mediation, but the Chief Staff 
Counsel will ultimately determine which cases are appropriate 
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for mediation. Case selection will take place approximately 
45 days after a case has been docketed in the Court of Appeals. 
Lead counsel will receive notice of case selection and of the 
mediator assigned. 

An initial mediation session will be scheduled by the 
mediator within 45 days of a case's selection for mediation. 
The mediator will schedule additional sessions, as needed. 
Mediation sessions will be held at the U.S. Courthouse for 
the District of Columbia, 3rd and Constitution Avenue, N.W., 
Washington, D.C. If mutually agreeable, however, the 
mediator may hold sessions in his/her office. 

The Court will send the mediator a copy of the judgment 
or order on appeal, any opinion issued by the District Court 
or agency, the appellant's or petitioner's statement of issues 
on appeal, D.C. Cir. Rule 11(a)(1) statements, and all relevant 
motions. Within fifteen days of the case's selection for 
mediation, counsel shall prepare and submit to the mediator 
a position paper of no more than ten pages, stating their views 
on the key facts and legal issues in the case. The position 
paper will include a statement of motions filed and their status. 
All motions filed or decided while mediation is underway are 
to be identified for the mediator and submitted to him/her 
upon request. Copies of documents submitted to the mediator 
need not be filed with opposing counsel unless the mediator 
so directs. Documents prepared for mediation sessions are 
NOT to be filed with the Clerk's Office except as noted below. 

All cases in mediation remain subject to normal scheduling 
for briefing and oral argument by the Clerk's office. If it is 
the mediator's view that additional mediation sessions are 
required and that such sessions would affect the briefing 
schedule in the case, the mediator and attorneys shall request 
an extension by filing a motion to defer or postpone the briefing 
and/or oral argument date(s). 

The content of mediation discussions and proceedings, 
including any statement made or document prepared by any 
party, attorney or other participant, is privileged and shall 
not be disclosed to the Court or construed for any purpose as 



an admission against interest. To that end, the parties shall 
not file any motion, other than a motion affecting the briefing 
or argument schedule as described in the preceding paragraph, 
which would serve to notify the Court that the case is or has 
been involved in the Court's Mediation Program. This means 
that parties are prohibited from using any information 
obtained as a result of the mediation process as a basis for 
any motion other than a motion affecting the briefing or 
argument schedule. 

No party shall be bound by anything said or done at a 
mediation session unless a settlement is reached. If a 
settlement is reached, the agreement shall be reduced to 
writing and shall be binding upon all parties to the agreement. 

Mediators who have been selected by the Court to serve in 
the Appellate Mediation Program are highly experienced 
members of the bar who have been involved in the types of 
litigation that come before the Court. Mediators, who will 
serve without compensation, have received special training to 
help parties reach agreement and avoid the time, expense and 
uncertainty of further litigation. Mediation is offered to parties 
at no cost. 

If a mediator makes any oral or written suggestion as to 
the advisability of a change in any party's position with respect 
to settlement, counsel for that party should promptly transmit 
the suggestion to his or her client if that client is not present 
at the mediation session. Counsel should explain to clients, 
whether present at mediation or not, the suggestions put 
forward by mediators and their import. It is 

Furthered Ordered that if a case settles, counsel shall 
file a stipulation of dismissal. Such stipulation must be filed 
within 60 days of the first mediation session unless a short 
extension is requested by the mediators and the attorneys by 
motion. If a case cannot be resolved through mediation, it will 
remain on the docket and proceed as if mediation had not been 
initiated; therefore, no notification to the Court is necessary. 
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A copy of this Order shall be posted in the Office of the 
Clerk of the United States District Court for the District of 
Columbia and the Office of the Clerk of the United States 
Court of Appeals for the District of Columbia Circuit. A copy 
of this Order also will be provided to all counsel in cases 
ordered into mediation. 

November 28, 1988 Per Curiam 

As amended April 19, 1989 



PROGRAM PROCEDURES FOR MEDIATION 

IN THE 

U.S. DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 



I. The Mediation Process 

Mediation is a process in which parties and counsel meet with 
a neutral trained to assist them in settling disputes. The 
neutral, a mediator, meets initially with all parties to the 
dispute and their counsel in a joint session. At this meeting, 
the mediator explains the mediation process and gives each party 
an opportunity to explain his or her views about the matters in 
dispute. There is then likely to be discussion and questioning 
among the parties as well as between the mediator and the parties. 

At the conclusion of the joint session, the mediator will 
typically caucus individually with each party. Caucuses permit 
the mediator and the parties to explore more fully the needs and 
interests underlying the stated positions. In caucuses the 
mediator also helps the parties begin thinking about settlement 
options. He or she encourages an expansive view of both the 
matters in dispute and the possibilities for settlement. In some 
cases the mediator may offer specific suggestions for settlement; 
in other cases the mediator may help the parties generate creative 
settlement proposals. In all cases, mediation provides an 
opportunity to explore a wide range of potential solutions and to 
address interests that may be outside the scope of the stated 
controversy or which could not be addressed by judicial action. 
Mediation also allows the parties to participate in crafting a 
resolution of the dispute. 

The mediator may conduct additional joint sessions to promote 
further direct discussion between the parties, or she/he may 
continue to work with the parties in private caucuses. The 
mediation concludes when the parties reach a mutually acceptable 
resolution, when the parties fail to reach an agreement, or on the 
date the judge specified as the mediation deadline. 

The mediator has no power to impose a settlement and the 
mediation process, whether or not settlement is reached, is 
confidential . 



II. Mediation Procedures 

A. Judges may designate civil cases for mediation, subject to 
the availability of qualified mediators, by (1) encouraging 
parties to submit to mediation voluntarily and preparing 
a consent order to that effect, or (2) requiring parties 
to participate after giving them an opportunity, in 



response to a show cause order, to explain why mediation 
would not be appropriate in their case. 

B. When a case is designated for mediation, the Circuit 
Executive will appoint a mediator to handle it. The 
mediator will contact all attorneys to fix the date and 
place of the first mediation session, which will be held 
within three weeks of the date the mediator was appointed. 

C. The Circuit Executive will provide counsel with copies of 
the judge's designation order, the Circuit Executive's 
notice of appointment of mediator and a copy of program 
procedures. 

D. No later than seven days prior to the first mediation 
session, each party shall submit directly to the mediator 
and to all other parties a position paper not to exceed ten 
pages, outlining the key facts and legal issues in the 
case. The paper will also include a description of motions 
filed and their status. 

Position papers are not briefs and are not filed with the 
Court. 

E. The mediator may hold mediation sessions in his/her office 
or at the Court. 

F. The mediator will schedule additional mediation sessions, 
as needed. 

G. If settlement is reached, in whole or in part, the 
agreement, which shall be binding upon all parties, will 
be put into writing, and counsel will file a stipulation 
of dismissal a If the case does not settle, the mediator 
will immediately notify the Circuit Executive's office, and 
the case or the portion of the case that has not settled 
will contine in the litigation process. 

H. Regardless of the outcome of a case, mediators will 

complete a case evaluation form for each case mediated. 

I. Mediators will report violations of program procedures to 
the referring judge, including failures to submit position 
papers in a timely manner or failures to meet attendance 
requirements . 

III. Attendance at Mediation Sessions 

A. The Court requires counsel and all parties to attend 
mediation sessions. If a party is an institution, a 
representative of the institution, in addition to outside 
counsel, who has actual authority to approve a settlement 
agreement, must be present or must be immediately 



accessible by phone. 

B. When a party is a unit of government, senior attorneys on 
either side may attend mediation sessions, but efforts must 
be made to ensure that someone with settlement authority 
can be reached during mediation sessions. 



IV. Confidentiality 

A. Confidentiality will be ensured throughout the mediation 
process • 

B. Mediators will guarantee the confidentiality of all 
information provided to, or discussed with, them. The 
Circuit Executive and Circuit Executive's staff, 
responsible for program administration, evaluation, and 
liaison between the mediators and the Court will maintain 
strict confidentiality. 

C. No papers generated by the mediation process will be 
included in Court files, and information about what 
transpires during mediation sessions will not at any time 
be made known to the Court. 
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PROGRAM PROCEDURES FOR EARLY NEUTRAL EVALUATION 

IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



I. The ENE Process 

Early neutral evaluation (ENE) is a process in which parties 
obtain from an experienced neutral (an "evaluator" ) a nonbinding, 
reasoned, oral evaluation of their case on its merits. The Court 
appoints an evaluator who has expertise in the area of law in the 
case. After essential information and position statements are 
exchanged early in the pretrial period (usually within 150-200 days 
after a* complaint has been filed) , the evaluator convenes an ENE 
session which typically lasts about two hours. At the meeting, 
each side briefly presents the factual and legal bases of its 
position. The evaluator may ask questions and help the parties 
identify the main issues in dispute as well as areas of agreement. 
He or she may also help the parties explore options for settlement. 
If settlement does not occur, the evaluator then offers his or her 
opinion as to the settlement value of the case, including the 
likelihood of liability and the likely range of damages. With the 
benefit of this assessment, the parties are again encouraged to 
discuss settlement, with or without the evaluator' s assistance. 
They may also explore ways of narrowing the issues, exchanging 
information about the case or otherwise preparing efficiently for 
trial. 

The evaluator has no power to impose a settlement or to 
dictate any agreement regarding the pre-trial management of the 
case. The ENE process, whether or not it results in settlement, 
is confidential. 



II. Case Designation 

A. Judges may designate cases for inclusion in the Early 
Neutral Evaluation (ENE) program with the consent of the 
parties. All cases so designated will be assigned to an 
evaluator. In the unlikely event that an appropriate 
evaluator is not available, the parties and the judge will 
be notified. 

B. When a case is designated for ENE, the Circuit Executive 
shall provide counsel with copies of the judge's 
designation order, the Circuit Executive's notice of 
the appointment of the early neutral evaluator and 

a copy of the ENE program procedures. 



IIIo - Administrative Procedures and Requirements 

A. In most cases, the ENE order shall be issued early enough 
in the pretrial period to allow the ENE session to be held 
within 150 - 200 days of the filing of the complaint. 

Bo When the Circuit Executive receives a copy of a judicial 
order designating a case for ENE, she will assign an 
evaluator with expertise in the subject matter of the 
lawsuit. 

C. The evaluator will contact all attorneys and set the date 
and place of the evaluation session. Whenever possible, 
the ENE session shall be held within 150-200 days of the 
filing of the complaint and within 45 days of the date the 
Circuit Executive notifies counsel of the identity of the 
evaluator. 

D. The Circuit Executive and evaluators shall schedule ENE 
proceedings in a manner that does not interfere in any way 
with the management of case processing and action by the 
referring judge. No party may avoid or postpone any 
obligation imposed by the referring judge on any ground 
related to the ENE program . 

IV. Evaluation Statements 

A. No later than 10 calendar days prior to the ENE session, 
each party shall submit directly to the evaluator, and 
shall serve on all other parties, a written evaluation 
statement not to exceed 10 pages (excluding exhibits and 
attachments) <, Such statements must: (1) identify 
person (s), in addition to counsel, who will attend the ENE 
session and who have decision-making authority; (2) address 
whether the case involves legal or factual issues the early 
resolution of which might reduce appreciably the scope of 
the dispute or contribute significantly to settlement 
negotiations? and (3) identify the discovery that will 
contribute most to meaningful settlement negotiations. 

B. Parties may also identify persons whose presence at the ENE 
session might improve significantly the productivity of 
this session. 

C. Parties shall attach to the evaluation statements copies 
of key documents out of which the suit arose (e.g., 
contracts) or materials that might advance the purposes of 
the ENE session (e.g. , medical reports) . 

Written evaluation statements should NOT be filed with the 
Court, and the referring judge will not have access to 

them. 



V. Attendance at ENE Sessions 

A. The Court requires parties to attend evaluation sessions. 
The main purposes of an ENE session are to give 
litigants the opportunity (1) to present their positions; 
(2) to hear their opponents 1 views of issues in dispute; 
and (3) to hear a neutral assessment of the strengths of 
each side's case. 

B. When a party to a case is not a natural person (for 
example, a corporation) , a person (other than the outside 
counsel) who has authority to enter stipulations and to 
bind the party in a settlement must attend. 

C. In cases involving insurance carriers, company 
representatives with settlement authority shall attend. 

D. When a party is a unit of government, an agency 
representative, as well as counsel from the U.S. Attorney's 
Office (or the D.C. Corporation Counsel's Office), 

must attend the ENE session. 

E. An attorney for each party who has primary responsibility 
for handling the trial of the matter must attend the ENE 
session. 

F. A party or attorney may be excused from attending an ENE 
session only after petitioning the referring judge in 
writing no fewer than 15 calendar days before the scheduled 
ENE session. Such a petition must show that attendance 
at the ENE session would impose an extraordinary or 
unjustifiable hardship. 

VI. Procedures at ENE Sessions 

A. The evaluator has broad discretion to structure the ENE 
session. He/she shall determine the time and place of the 
session and shall structure the session and any follow-up 
sessions. Rules of evidence shall not apply and there is 
no formal examination or cross-examination of witnesses. 

B. The evaluator shall; 

1. permit each party, or counsel, to make an oral 
presentation of its position; 

2. help parties identify areas of agreement and enter 
stipulations, wherever feasible; 



3 . assess the relative strengths and weaknesses of the 
parties 1 positions and explain the reasons for the 
assessments; 

4. help parties explore settlement; 

5. estimate, where possible, the likelihood of liability 
and the range of damages; 

6. help parties develop an information-sharing or 
discovery plan to expedite settlement discussions or 
to position the case for disposition by other means; 
and 

7. determine what, if any, follow-up measures will 
contribute to case development or settlement (e.g. 
written reports, telephone reports, additional ENE 
sessions, mediation) . 



C. When an evaluator completes work on a case, he/she will, 
regardless of case outcome , submit an evaluator assessment 
form to the Circuit Executive. 



VII. Confidentiality 

A. All written and oral communications made in connection 
with or during any ENE session are confidential. 

B. No communication made in connection with or during any ENE 
session may be disclosed or used for any purpose in any 
pending or future proceeding in the U.S. District Court 
for the District of Columbia. 

C. Privileged and confidential status is afforded all 
communications made in connection with ENE sessions, 
including matters emanating from parties and counsel as 
well as evaluators 1 comments, assessments, and 
recommendations concerning case development, discovery 
and motions. Except for communication between the judge 
and the evaluator regarding noncompliance with program 
procedures (see VIII C below) , there will be no 
communication between the Court and the evaluator regarding 
a case that has been designated for evaluation . The parties 
will be asked to sign an agreement of confidentiality at 
the beginning of the evaluation session. 

D. Parties, counsel and evaluators may respond, in absolute 
confidentiality, to inquiries from authorized Court staff 
which are made for the purposes of program evaluation. 



VIII. Role of Evaluators 

A. Evaluators may not compel parties or counsel to conduct or 
respond to discovery or to file motions. 

B. Evaluators may not determine the issues in a case or impose 
limits on pretrial activities. 

C. Evaluators shall report any instances of noncompliance with 
ENE procedures that, in their view, require judicial 
attention and possibly action. They will do so by sending 
a memorandum regarding the procedural problem to the 
judge's chambers (see attached) and by mailing a copy to 
counsel for the parties. Any questions the evaluator may 
have regarding the resolution of a problem she or he has 
reported to the judge should be directed to the Circuit 
Executive's Office. 



MEMO 



TO: 
FROM: 

RE: 
DATE: 



Judge 



(Case Name, Civil Action #) 



., Neutral Evaluator 



The above case was designated for early neutral evaluation 
by an Order issued by Judge on , 19 , 

The Order and the procedures established by the Court for 
the early neutral evaluation program have not been followed as 
noted below: 



□ 



The Order required counsel/the parties to attend 

an evaluation session on , 19 . The Order 

was violated in that did not 

attend the session. 

Parties to an evaluation are required to submit 
written evaluation statements to the evaluator no 
later than 10 calendar days prior to the ENE 
session. This requirement was violated in that 

did not submit the required written 

evaluation statement. 



3. Other: 



cc: Counsel of Record 
(give names) 



Early neutral evaluation: 
an experimental effort to 
expedite dispute resolution 



A program now being tested in the Northern District of 
California could help reduce the scope of disputes and 
focus discovery early in a case, resulting in more effective 
subsequent negotiations. 







by Wayne D. Brazil, Michael A, Kahn, Jeffrey P. Newman and Judith Z. Gold 



¥n October of 1982, the chief judge 
of the federal district court for the 
|I Northern District of California, 
J3L Robert F. Peckham, appointed a 
task force to which he gave one overrid- 
ing charge: to determine if there are ways 
the court can help make litigation less 
expensive for clients. Judge Peckham 
expressed deep concern about the weight 
of the financial burdens that even rela- 
tively routine litigation imposes on the 
oarties. He shared his fear that these 
burdens impair access to justice and 
might be compromising the quality of 
the product that emerge s from the adjud- 
icatory process. He asked the lawyers 
and judges on the task force to try to 
develop new procedures that would make 
the system more economically sensible. 
While parts of the task force examined 
the court's arbitration and settlement con- 
ference procedures, Judge Peckham asked 
a separate committee to look for other 
kinds of procedures that might help cut 
litigation costs. This committee began by 
studyingthe considerable body of mate- 
rial thatrtias been developed by propon- 
ents of various forms of alternative dis- 
pute resolution. It then interviewed ex- 
pens in emerging dispute resolution 
techniques and studied contemporary 
analyses of the cost of litigation, attempt- 
ing to identify where the most money is 
spent and the causes of the cost problem. 
A consensus gradually developed in 



the committee. It became convinced that 
the place where the most could be saved 
is in the formative stages of litigation. It 
is in those stages that patterns and expec- 
tations are set and thus it is in those 
stages where an infusion of intellectual 
discipline, common sense, and more 
direct communication might have the 
most beneficial effects. « * 

The committee identified several facts 
of early litigation life that make it diffi- 
cult for lawyers and clients to resolve 
disputes efficiently. One is notice plead- 
ing. Complaints and answers often do 
not communicate a great deal about the 
parties' positions and what supports 
them. Moreover, pleadings often exag- 
gerate the size of the dispute. To preserve 
options and, perhaps, for tactical pur- 
poses, parties tend to assert multitudes of 
causes of action and defenses, a practice 
that makes it difficult to locate the true 
center of their dispute. 

These pleading practices have at least 
two ill effects on the cost of litigation: 
parties must use discovery to learn their 
opponent's basic position and to assay 
its underpinnings; and the scope of the 
discovery parties must conduct is very 
broad because the scope of the litigation, 
as presented through the pleadings, is so 
broad. And the discovery process itself is 
notoriously expensive, especially in 
cases where parties are unsure of their 
opponent's theories or are not inclined 



to be forthcoming in response to discov- 
ery probes. 

The committee concluded, however, 
that uncertainty about opponents' posi- 
tions is not the sole source of inefficiency 
in the early stages of litigation. Another 
problem is that some lawyers and lit- 
igants seem to find it difficult to squarely 
face their own situations early in the life 
of a lawsuit. Sometimes counsel have 
difficulty developing at the outset a 
coherent theory of their own case. Some- 
times clients are not prepared to be real- 
istic about their situations. Sometimes 
litigants and lawyers are V) pressed by 
other responsibilities that they can bring 
themselves to systematically analyze their 
own cause only when some external 
event forces them to do so. Sometimes 
formidable psychological barriers may 
stand in the way of such confrontations. 
It is difficult to make big decisions. It is 
easier, psychologically, to launch a cam- 
paign to collect information, thus post- 
poning serious efforts to come to terms 
with one's situation. 
Early, realistic analysis 
The committee recognized that these 
barriers to prompt, forthright commun- 
ication and to early, realistic case analy- 
sis are major sources of litigauon costs. 
Thus it set out todesign a procedure that 
might help litigants overcome these dif- 
ficulties. The goal u-as to design a proce- 
dure that could take place early in litiga- 
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lion aM-.I iliai would: 

• encourage each pai ty. ai the outset, 
locoufioiu and analyze itsown situation 
in the suit: 

• provide each litigant and lawyer 
with an opportunity to hear the oilier 
side present a is case; 

• help the panics isolate the center of 
their dispute and identify the factual and 
legal matters which will not be seriously 
contested; ."" 

• help parties develop an approach to 
discovery that focuses immediately on 
the key issues and that would disclose 
promptly the key evidence; 

• offer all counsel and litigants a confi- 
dential, (rank, thoughtful assessment of 
the relative strengths of the parties' posi- 
tions and of the overall value of the case; 

• after receiving the neutral assessment, 
provide the parties with an early op- 
portunity to try to negotiate settlement. 

The lawyers on the task force believe 
that there are many cases in which 
enough can be known in the early stages 
of the pretrial period to make an early 
evaluation session useful. In some in- 
stances parties are in a position, near the 
time suit is filed, to learn a great deal 
about their case without going through 
formal discovery. Often a modest but 
prompt investigative effort can disclose 
the basic information necessary to de- 
velop the essential outlines of the posi- 
tion the party will take in the suit. 

Thus one committee believes there arc 
significant numbers of cases in which 
parties can understand their situations 
earlierand better than they would if they 
relied on the momentum of conventional 
case development practices. The com- 
mittee also assumes that there are some 
cases that cannot be developed suffi- 
ciently to make an early evaluation 
meaningful. But even these cases might , 
well benefit from an early session in 
which an experienced, impartial third 
person systematically examines the par- 
ties' situations and offers advice about 
how to move the case as expedi tiously as 
possible Jnto a posture conducive to 
serious s«tlement negotiations. . 

These, then, are the goals and assump- 
tions thai underlie the early neutral evalu- 
ation program described in the sections 
that follow. Before turning to the details 
of the new* procedure we should point 
out that the district court in northern 
California as launching this program on 



an ex|K*riincnial basis. During the sum- 
mer and fall of 1985 ihe procedure was 
pic-icstcd on 10 different kinds of cases. 
The results were encouraging. 1 Parties 
and lawyers generally fell that going 
through ihe procedure was well worth 
the effort. In fact, most of the |>coplc 
whose cases wci"ccx|x>scd to the program 
valued it sufficiently to say they would l>c 
willing to pay for the service if the court 
were not providing it at no charge. 

The court currently is launching a 
broader based experiment that is expected 
to involve about 100 cases over a one year 
period. 2 By exposing a wide range of civil 
matters to this procedure, the court hopes 
to begin learning which kinds of cases are 
most likely to benefit from the early neu- 
tral evaluation sessions. If the experience 
with the first substantial group of cases is 
sufficiently productive, the court will 
expand the program. 



The heart of the program 
The central feature of the experimental 
procedure is a confidential two hour case 
evaluation session that takes place early 
in the lifeof the litigation. The session is 
hosted by a neutral, experienced, highly 
respected private lawyer who is ap- 
pointed by the court under its inherent 
power to appoint special masters. The 
court requires the parties themselves,^ 
accompanied by counsel, to attend the 
session (on a showing that attendance 



would impose an undue hardship, the 
court permits parlies lo participate by 
telephone conference call). 

Ai the session there are four major 
orders of business: 

• tach party makes a 15 to 30 minute 
presentation of its position: 

• ihccvaluator works with counsel to 
reduce the scope of the dispute by identi- 
fying areas of agreement and by urging 
the lawyers to put tenuous theories on 
the back burner until settlement possi- 
bilities are thoroughly explored; 

• the evaluator candidly assesses the 
strengths and weaknesses of arguments 
and evidence and offers a valuation of 
the case (e.g., by estimating the likeli- 
hood of liability and the dollar range of 
damages); 

• the evaluator helps the litigants de- 
vise a plan for sharing information and/ 
or conducting discovery that will pos- 
ture the case for serious settlement nego- 
tiations as expeditiously as possible. 

Early, frank, and respect-worthy feed- 
back about essential matters, and help de- 
vising a sensible case development plan, 
are the core elements of this concept. 

After hearing the parties' positions 
and offering her assessments based on 
the information the parties have shared 
with each other, the evaluator may con- 
: sider exploring the possibility of reach- 
ing an early settlement. If the parlies are 
amenable, the evaluator may caucus pri- 



L The court has enlisted the services of Profes- 
sor David L Levine. Hastings College of the Law. 
University of California, San Francisco, to conduct 
an independent analysis of the effects and value o( 
tthe Early Neutral Evaluation procedure. Professor 
Levine has observed several EJN JE. sessi ons and has 
anierviewedaU the paruopancs (cvaluators. parlies, 
lawyers) in the cases that have completed the pro- 
gram. The generalirations in the text are based on 
his preliminary reports to the court. The court is. 
deeply indebted to (he National Institute for Dis- 
pute Resolution, in Washington, D.C for a grant 
that as supporting Professor Levine 's analysts of 
this experimental program. 

2. The court hopes that this experiment also 
will involve two sets of control group cases. One set 
would consist of cases that are sent through the 
court-annexed arbitration program. The second set 
.of cases would be involved in neither the arbitration 
nor the early neutral evaluation programs. Instead. 
the cases in this second group would be managed by 
the judges to wltom they are assigned in the same 
way those judges manage their other cases. Profes- 
sor Levine would then be in a position to begin 
assessing the relative effectiveness of these three 
different approaches to expediting dispute resolu- 
tion. 

3. Federal District Couru in the Western District 
of Washington, the Southern District of New York, 
and the District of Connecticut have experimented 
vith the use of private lawyers to host settlement 
discussions, to fu< ilitate communication l>etween 
parties, and 'or to conduct pretrial conferences. In 
»ome cases in Washington and New York the pri- 
vate ationiey-s|>ecial master lias gotten involved 



relatively early, but in most instances the participa- 
tion by the neutral has not taken place until after 
most or all of the discovery has been completed. See. 
eg.. Bedlin and NcjebkL Unsettling issues About 
settling civil litigation, 68 Judicature 9 (1984); 
Cooley, Query* Could settlement masters kelp De- 
duce the cost of litigation and the workload of 
federal courts!. 68 Judicature 59 (1984): BurdelC 
Sealing Cases in the United States District Court 
for the Western District of Washington. 7 Federal 
Bar Association Newsletter (of the Western Dis- 
trict of Washington) I (1984): "Report of the Com- 
mittee on Federal Couru Concerning the Volunteer 
Master Program in the Southern District of New 
York (January 21. 1981)." unpublished: Tegland. 
Mediation in the Western District or Washing- 
ton (Washington, D.C:' Federal judicial Center; 
1984). Court-annexed arbitration programs that 
use private lawyers as arbitrators have been estab- 
lished in the Northern District of California, ihe 
Eastern District of Pennsylvania, the District of 
Connecticut, and the Eastern District of Michigan. 
See Lind and Shapard. Evaluation or Cocrt- 
Anncxcd Arbitration in the Fcdekal Distuct 
Courts (Washington. D.C: Federal judicial Cen- 
ter, revised September. 19£3)andShuart. Smith and 
Planet. Settling Cases in Detroit: An Examination 
of IVayneCounty'i Mediation Program. 8 jcsr.S vs. 
J. 307 (1983). 

All of these programs vtiedule the evaluation 
session to take place after discover)- is substantially 
completed. Moreover, in the arbitration programs 
the private attorneys do not attempt to \treamlirve. 
focus, or lielp counsel plan the development of tine 
cases. 
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vaiely with one side (or litigant) at a time 
in an effort to facilitate frankness and to 
asoettaiu whether the parties' privately 
articulated positions are close enough to 
make settlement feasible. 

Timing 

There arc several features of the early- 
neutral evaluation program that com- 
bine to make it unique. Among these, 
the most important is the fact that the 
evaluation and planning session takes 
place early in the life of the litigation. 3 
In some cases the session is held even 
before the first judicially-hosted status 
conference (the theory being that use of 
the judge's time at that conference can 
be more productive if the parties already 
have completed the evaluation exercise). 
In other matters the court permits the 
parties to conduct very limited key dis- 
covery prior to the evaluation session, on 
the theory that in some matters a little 
discovery might go a long way toward 
improving the parties' understanding of 
their positions and toward equipping 
the evaluators to make meaningful 
assessments. 

Because some motions can dramati- 
cally affect the shape or even the exis- 
tence of the litigation, the court will occa- 
sional ly decide an important motion 
before sending the case to the evaluation 
session. Since some of the potential 
benefits of the session would be seriously 
jeopardized if it were postponed until 
counsel had completed most discovery, 
or in other ways "matured" the case, the 
court insists that the parties get the 
advantages of the evaluation session 
early, usually within three to four months 
of the filing of the complaint. The court 
does not wait for the matter to be "at 
issue" because too often a great deal of 
time elapses before all parties have filed 
their answers. 

Program elements 
While ohe court has not imposed a rigid 
forma t^since it is sometimes wise to 
permit the instincts of the experienced 
and neutral evaluator to shape a proce- 
dure that is tailored to the peculiar needs 
of a given situation, the program has the 
following components. 

At least seven calendar days before 
the date fixed for the evaluation ses- 
sion each party delivers to the evalua- 
tor and to other parties a written Eval- 



uation Statement. The Statement may 
he no louder than 10 pages (douhle 
spaced). The litigants ate permitted to 
include in their Statements anything 
they think would he helpful in achiev- 
ing the ends of the evaluation pro- 
gram. However, the rules requite the 
statements (1) to identify any legal or 
factual issues whose early resolution 
might reduce the scope of the dispute 
or contribute significantly to the pro- 
ductivity of settlement discussions and 
(2) to suggest which discovery prom- 
ises to contribute most to expediting 
case preparation and to equipping the 
parties to assess the strengths and weak- 
ness of their positions. 

After consultation with all counsel, 
the evaluator picks a specific time and 
place for the session that is as conve- 
nient for the participants as possible. 
The session is held on clearly neutral 
territory, sometimes in the evaluators 
office, sometimes in a room in the 
courthouse. The environment is as in- 
formal and unthreatening as possible. 

At the session the evaluator begins 
by making a short "speech" describing 
the goals of the session and setting the 
lone he or she hopes will predominate. 
The evaluator emphasizes how much 
the parties can expect to accomplish if 
they adopt a constructive and coopera- . 
tive attitude. The evaluator also empha- 
sizes that he or she is a problem solver, a 
"solution oriented" person who will 
help the parties search creatively for 
common ground and for ways to max- 
imize the benefits each litigant derives 
from the neutral evaluation. 

The evaluator then describes the basic 
ground rules of the session, emphasizing 
that all oral communications made dur- 
ing the session are absolutely privileged, 
as will be the evaluation of the case. The 
evaluator also reminds the parties that 
the rules of evidence will not apply dur- 
ing the session, and that there will be no 
formal taking of testimony and no cross 
examination. 

Case presentation 

The evaluator asks each party to make a 



invites the patties to use documents, 
where appropriate, to explain or supjxm 
their contentions. Where he or she does 
not understand a jxirty's presentation, or 
thinks a question would help clarify the 
basis for a |>osilion. he or she may inter- 
rupt the presentation with questions. But 
he does not permit opposing parties to 
ask questions or make comments while a 
presentation is being made. 

While listening to the parties' presen- 
tations the evaluator attempts to identify 
areas where positions are not far apart, 
i.e., areas of substantial agreement, or in 
which substantial agreement seems pos- 
sible with a little coaxing. After the par- 
ties have completed their presentations, 
the evaluator identifies these areas and 
tries to encourage stipulations. 

Next, the evaluator identifies, with 
the help of the parties, the key unestab- 
lished facts on which resolution of the 
dispute might turn. He or she attempts 
to divide these facts into two catego- 
ries; those which are simply unknown 
to the panics; and those which are 
affirmatively disputed, i.e., those as to 
which the parties insist on incompati- 
ble versions. 

The evaluator attempts to identify the 
.most efficient way to establish the poten- 
tially important but merely unknown 
facts. Where appropriate, he or she might 
encourage joint fact finding. With re- 
spect to potentially important facts that 
the parties affirmatively dispute, the 
evaluator probes why the parties dis- . 
agree. He or she explores with as much 
specificity as possible the nature and 
. probative power of the evidence each 
party says it could muster in suppon of 
its views. During this probing the evalu- 
ator keeps in mind that one of his or her 
tasks at the end of the session will be to 
recommend a discovery plan and/or a 
motion practice plan that would mow 
the case into a posture amenable to set- 
tlement as expeditiously as possible. 

After probing the suppon for differ- 
ing views of the facts, the evaluator offers 
his or her assessment of the relative 
strengths of key evidence and arguments. 
Then, if feasible, die evaluator offers a 
15 to 30 minute presentation, focusingpn _. valuation, i.e.. using the information 



the "open" (apparently disputed) areas. 
The evaluator asks the parties during 
these presentations to explain their views 
of the facts and to describe the evidence 
that will support their views. He or she 



available up to that point, and drawing 
on his or her experience, he or she pre- 
dicts the likelihood of liability and the 
probable amount of damages, if any. 
Both predictions might be made in 
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ranees, e.g.. -t 60 |x.-r cciu-80 per cent 
chance of liability, and damages between 
S75.000 and SI 00.000. He or she orally 
communicates this valuation to all par- 
ties and counsel assembled simultane- 
ously (or by telephone conference call, 
when necessary). The evaluator mails 
his or her assessments and valuation to 
any party (i.e.. client) who has not par- 
ticipated directly in the session. 

After assessing the case. and. perhaps, 
commenting on the likely cost of com- 
pleting discovery and going through 
trial, the evaluator might ask the parties 
if they would be interested in exploring 
possibilities of settlement. If the parties 
seem open to pursuing this course, the 
evaluator could follow any number of 
alternative approaches. She might hosta 
discussion of settlement positions in 
which all lawyers and parties simul- 
taneously participate. Or, she might start 
the process by meeting first only with the 
lawyers. Another approach would begin 
with private meetings, seriatim, with 
each lawyer (or each lawyer and client). 
If the parties are not interested in con- 
ducting settlement negotiations at this 
juncture, or if they conduct such negoti- 
ations unsuccessfully, the evaluator's fi- 
nal, but by no means least important 
task, is to recommend the discovery or 
motions he or she thinks ought to be 
pursued (and in what order) to prepare 
the case as efficiently as possible for 
meaningful settlement discussions. In 
making these recommendations, the 
evaluator focuses on the matters that are 
at the center of the dispute. He or she 
formulates a discovery plan under which 
the parties acquire first the evidence on 
which the most significant aspects of the 
case arc likely to turn. In cases where the 
testimony of key witnesses (percipient or 
expert) is likely to be pivotal, the evalua- 
tor recommends a deposition schedule. 
In cases where documents are likely to be 
crucial, he or she recommends a proce- 
dure for expeditious production. 

In all cases his or her goal is to distin- 
guish -Jflformation that is really neces- 
sary for^erious settlement negotiations 
from the broader information that as 
only likely to be needed if the case goes to 
trial. Before the close of the session the 
evaluator records his or her discovery (or 
motion) recommendations on a pre- 
scribed form, copies of which he or she 
delivers to each party. 



.—j 



The evaluators 
have no power 

to enter 

binding orders 

of any kind. 



If the evaluator or the parties felt that a 
follow-up session would be useful, they 
could discuss what the objectives and 
liming of such a session might be. Such a 
session would be permitted only on the 
consent of everyone involved, including 
the evaluator. Based on the first cases 
that have gone through this program, 
there is reason to believe that there are a 
good number of cases in which follow- 
up sessions might well be productive. 
For example, the parties might want to 
make a second effort at settlement after 
they have taken a key deposition or dis- 
covered important records. If they respect 
the evaluator, they might want to capi- 
talize on her knowledge of the case in a 
second session, after the key discovery. 

Limits on powers of evaluators 
The evaluators have no power to enter 
binding orders of any kind. Within lim- 
its set by the court, they can Gx the time 
and place of the evaluation session itself, 
and they are expected to report to the 
court if a party fails to submit a timely 
pre-session statement or to appear at the 
session, but they have no other powers. 
Moreover, the General Order that estab- 
lishes this program prohibits the evalua- 
tors from communicating with the court 
or anyone else anything about what 
transpired at the session. In fact, the 
General Order (No. 26) casts a cloak of 
confidentiality over everything said or 
done at each E.N.E. session. No partici- 
pant may disclose even the questions 
posed by the evaluator. to say nothing of 
her assessments and valuation. And dur- 



ing the first experimental stages of the 
program they will not share with the 
court the recommendations they make to 
the patties about discovery. The purpose 
of this restriction on communication 
with the court is to encourage counsel 
and litigants to be open at the session 
and to reduce -incentives to posture for 
procedural advantage. 

On the other hand, we believe the 
court might find useful the evaluators 
procedural suggestions — especially since 
they will be formulated after the evalua- 
tor has learned much more about the 
case than a judicial officer normally 
would at this early stage. Thus. the 
embargo on communication about dis- 
covery plans between evaluator and court 
represents a lost opportunity for the 
court to benefit from the evaluator's 
knowledge. For this reason, at a subse- 
quent stage in the life of this project the 
court will re-examine this policy and 
consider permitting the evaluator to rec- 
ommend to the assigned judge that the 
parties conduct specified key discovery 
before they launch their full prepara- 
tions for trial. Under no circumstances, 
however, would the evaluator's opinions 
about parties' positions or his valuation 
of the case be disclosed to the court. 

Incentives for preparation 
Several aspects of the experimental proce- 
dure offer counsel inducements to pre- 
pare well for and attempt to make con- 
structive use of theVearly evaluation 
session. One incentive stems from the fact 
that at the evaluation session counsel are 
required to perform in front of their cli- 
ents. The desire to look good in front of 
the person paying the bills, and to appear 
to be in control of the situation, should 
inspire counsel to do basic investigative 
homework and to come to the session 
ready to make a substantial presentation. 
Another reason to prepare well for the 
evaluation session is the knowledge that 
the evaluator's assessments of evidence 
and arguments, and his or her valuation 
of the case, might well have a substantial 
effect on the settlement negotiations that 
take place later. The evaluator's reac- 
tions will remain in the minds of coun- 
sel and clients; they will be useful to and 
used by at least one of the parties. Law- 
yers will foresee that fact and want those 
assessments to be as favorable to iheir 
client as possible. 
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Program impact 

The-list of conuibutionsa well-run evalu- 
ation and case focusing session might 
make is lengthy. We do noi expect each 
icaaion to make meaningful contribu- 
tions in all of i he ways we describe lielow. 
but there is reason to hope that many of 
these kinds of benefits will l>c realized in a 
healthy percentage of the cases. 

The program could move counsel and 
parties to do their basic investigative 
homework (as opposed to major formal 
discovery) substantially earlier than they 
otherwise might. 

The session also could provide a vehi- 
cle (or meaningful communication be- 
tween the parties about the case (put real 
flesh on the pleadings bones): a cost-ef fec- 
live device by which litigants can learn 
what their opponent's case really is all 
about. Ira some cases, the evaluation ses- 
sion will serve as an inexpensive early 
substitute for some formal discovery. And 
in other cases going through the evalua- 
tion will open channels of communica- 
tion between the parties that will lead to 
voluntary sharing of information, per- 
haps even joint fact-finding efforts. 

The process compels counsel and cli- 
ent to confront, early, in the proceedings, 
a systematic presentation of their oppo- 
nent's position and to examine systemat- 
ically the strengths and weaknesses of 
their own case. This forced confronta- 
tion with their overall situation might 
inspire parties to make the difficult deci- 
sions about the case that they otherwise 
would postpone. 

The evaluator's assessments could 
serve as a reality check for parties or law- 
yers: bringing some frivolous matters to 
an abrupt halt, or, short of that, funda- 
mentally altering some parties' expecta- 
tions. The mere prospect of a neutral 
and frank evaluation could induce some 

4. Data produced in a recendy completed survey 
that explores litigators' perceptions about some 
aspects of the settlement dynamic suggest that the 
vast majority of lawyers encounter the problem of 
the unreasonably recalcitrant client in less dun 20 
per cent of their cases. In fact, about S3 per cent of 
the Jtawyers^surveyed report that it happens in less 
than 10 percent of their cases that a client is reluc- 
tant, or urfWiflling. to accept a settlement offer (hat 
counsel thinks is reasonable. See Brazil. Settunc 
Civil Scits: Litigators" Views About Arrnorai- 
ate Roles and Effective Techniques for Fejc- 
£ral ] voces. 99- 101 (Chicago: American Bar Asso- 
ciation. Lawyers' Conference and National Confer- 
ence of Federal Trial Judges of the Judicial 
Administration Division. 1985). See c bo Bra.nl. Set- 
tling Civil Cases: What Lawyers Want (torn Judges. 
23 Jt-DCES" J. H. 17(1981). 

J. See Brazil. Settling Civil Suits, supra n. 4. at 
153. 



parties to dismiss their claims or to make 
the kind of offers that could result in 
prompt settlement. 

The process increases client involve- 
ment in lawsuits and in making basic 
decisions about how litigation is han- 
dled. In some situations clients feel alie- 
nated from the litigation process — cut 
off from it and bewildered and intimi- 
dated. Having clients attend the evalua- 
tion sessions can make them feel more a 
part of the process and can educate them 
about their situation and their options. 
The evaluation sessions also can be used 
io give clients an opportunity for cathar- 
sis. Sometimes being given a chance to 
get something off his chest can be very 
important to a litiganL Getting the story 
told to a neutral figure can remove one 
obstacle to productive settlement discus- 
sions. There also may be cases in which 
clients could serve as important sources 
of economic discipline and common 
sense for their lawyers if they had a more 
meaningful opportunity to assess the 
situation at the outseL The early evalua- 
tion session gives a client some capacity 
to review the decisions being made by his 
lawyer. 

In other cases the evaluator's assess- 
ments could help attorneys with unreal- 



tion. helping parties rethink or recast 
their objectives and search for alterna- 
tive solutions to their problems. For 
example, theevaluator might have seen 
cases where mergers or buy-outs worked 
as more sensible solutions than combat; 
he or she could explain the advantages to 
the parlies and show how this kind of 
solution can represent a net gain for 
both sides. In other words, the expe- 
rienced third party could serve not only 
as evaluator but also as wise counselor or 
mediator, defusing emotions and bring- 
ing new ideas to the. interaction between 
the parties. 

No one. of course, expects all of these 
kinds of benefits to flow from the early 
neutral evaluation session in every case. 
The design of the program, however, 
makes these kinds of contributions pos- 
sible. By experimenting with this proce- 
dure in a wide range of cases and situa- 
tions we hope to begin identifying the 
circumstances in which the evaluation 
exercise is likely to be sufficiently pro- 
ductive to warrant the effort. 

Why use private attorneys? 
There are several reasons for believing 
that experienced private attorneys are 
better situated than judges or magis- 



istic clients. Occasionally clients have -nates to perform some of the functions 



unrealistic expectations about litigatiqn-. 
(both its probable outcome and its bur- 
dens). And, occasionally, lawyers hired 
by such clients have difficulty dislodg- 
ing those expectations. 4 Frank talk from 
a senior, neutral litigator could reduce 
this problem. 

The session could reduce the scope of 
the dispute and focus discovery. The 
early conference could produce fact and 
law stipulations. The evaluator's assess- 
ments could persuade parties to drop (at 
least for the initial, settlement-oriented 
stage of discovery) tenuous causes of 
action or defenses which could justify, 
theoretically, expansive and ultimately 
unproductive discovery. The cvaluator 
can draw on his or her experience to help 
the parlies fashion a "lean and muscu- 
lar" discovery plan, i.e., a plan that 
focuses at the outset on the central, 
potentially dispositive data. 

The neutral valuation of the case could 
provide a "hub" to help move and center 
subsequent settlement negotiations. 

Finally, the evaluator could introduce 
a fresh, creative perspective to the litiga- 



envisioned here for the early neutral 
evaluator. One is the time required for 
this procedure. The evaluator usually 
must commit three or four hours per case 
to this process (in more complex mat- 
ters, the time commitment can be even 
greater). Judges and magistrates simply 
cannot find that many hours to devote to 
the early development of most of the 
civil matters assigned to them. 

A second reason for using private attor- 
neys in this role is that it requires the 
neutral person to critique fully and 
frankly each litigant's position, and to 
make as dollar-specific a valuation of the 
case as possible. Many people believe it 
is improper for the judge or magistrate 
to whom a case is assigned to express' 
such opinions", especially early in the life 
of the case. In a recent ABA survey of 
federal court litigators, for example. 65 
per cent said it would be improper for 
the assigned judge, during a settlement 
conference in a non-jury" matter, to sugr 
gest to the parties a dollar range of a 
reasonable settlement. 1 Even judges or 
magistrates not assigned to the case for 
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(rial piobably would feci considerable 
reluctance, curly in the case, to be as spe- 
cific and candid in assessing panics' 
|K>siiio>is as the ncuttal evaluator is 
cxf>ccted to be. 

Moreover, panics and counsel might 
be more open in their discussions of the 
case with a private lawyer who will have 
no power over the course of the litiga- 
tion than they would be with a judge or 
magistrate. 6 Panies might be less fearful 
and less formal in the presence of the 
private evaluator. more willing to com- 
municate candidly, and more flexible. 

An additional factor favoring use of 
private attorneys in this role is that some 
judges and magistrates have less recent 
litigation experience of the kind that is 
required of the lawyers who serve as 
evaluators. In selecting evaluators the 
court applies three principal criteria: 
reputation Cor good judgment and fair- 
ness, experience in litigation, and. to the 
extent possible, expertise in the subject 
area that is at the center of the lawsuit in 
which the master will serve. Subject-area 
expertise can be important and is not 
always available from a judge or magis- 
trate. A private litigator who really 
knows a particular field can cut quickly 
to the center of things and can reliably 
assess parties' contentions and evidence. 
Such a litigator also is in a peculiarly 
good position to identify the kinds of 
discovery or motions that will move the 
case efficiently into a posture conducive 
to serious settlement negotiations. 

Special masters 

Perhaps nothing is more critical to the 
success of this program than the quality 
of the people who serve as evaluators. 
How much their opinions mean to the 
parties, how helpful their advice is about 
discovery, and how significantly they 
can improve the parties' communica- 
tion will be determined by how much 
they are respected. Thus it is crucial that 
the lawyers who are appointed to serve as 
evaluators be thoroughly experienced in 
civil litigation and enjoy handsome rep- 
utations for the quality of their work and 
the evenness of their temperament. 

The court also may attempt to enlist 
law professors and retired judges to serve 
as evaluators. especially in cases where 
pariies chal lenge the capacity of private 
counsel to form neutral judgments. And 
when a suit involves an area in which the 



local bar is perceived as divided along 
pai ty lines (i.e.. most attorneys arc iden- 
tified with plaintiffs or wiih defendants) 
it may be necessary toappoim evaluators 
who practice in fields other than those 
that arc the subject of the litigation. 

For the initial experimental stages of 
the program in the Northern District of 
California the court is hand-picking the 
lawyers who serve as evaluators. In so 
doing the court draws on its experience 
with members of its bar and accepts 
nominations from its task force. Nor- 
mally the parties will not select the per- 
son who will be the evaluator in their 
case, but they may interpose any objec- 
tions they have to the person chosen by 
the court (e.g., a party might believe that 
the court's appointee would have a con- 
flict of interest in a particular case). The 
court is establishing a program to train 
the lawyers in the skills necessary to 
serve effectively as evaluators. 

During the period the court is evaluat- 
ing how well this procedure works and 
trying to identify the kinds of cases for 
which it is appropriate, litigants will 
not be charged a fee for participation, 
and the evaluators will not be compen- 
sated for their service. Based on expe- 
riences in other jurisdictions, such as the 
Western District of Washington, the 
court is confident that it will have no 
trouble finding highly qualified lawyers 
to volunteer for this potentially signifi- 
cant work. 

If initial experiments demonstrate that 
the early neutral evaluation procedure is 
beneficial, and thus the program is ex- 
tended into the future, we feel that the 
masters should be paid for their services, 
dial the fee should be more than a token 
sum. and that except in extraordinary 
situations it should be borne equally by 
all the litigants (the court would waive 
the fee for impecunious parties). There 
arc several reasons why it is important 
that the court require the parties to pay a 
fee. One is that it is the parties who will 
benefit from the service. Panies who use 
the evaluation procedure intelligently 
should be able to reduce their overall lit- 
igation expenses. Moreover, we believe 
the parties will take the opportunity this 
program represents more seriously, and 
getmoreoutof it, if they pay for it. If they 
pay. they will have made an investment 
in the process and will have an additional 
incentive to make it productive. As impor- 



lant. by compelling parties to pay the 
court makes a symlmlic statement to 
them al>out us confidence in the poten- 
tial utility of the procedure. The fee. in 
other words. syml>olizcs the court's view 
that this procedure, if projxrly used, can 
make a valuable contribution to the 
overall cost effectiveness of litigation. 

Making thefeea meaningful sum also 
will improve the court's ability to con- 
tinue to attract high quality lawyers to 
serve as evaluators, and will improve the 
likelihood that those who are appointed 
will perform their duties conscientiously. 

We also believe that the fee should be 
fixed on a per case rather than a per hour 
basis. A per case fee will give evaluators 
an incentive to work efficiently and will 
remove any temptation some might feel 
to "elaborate" their involvement in order 
to increase their compensation. 

Voluntary participation? 
If the principal purpose of the early neu- 
tral evaluation session were to negotiate 
s-ntlement, it might make sense to con- 
fine the program to cases in which all 
parties volunteer to participate. The 
primary objective of the procedure des- 
cribed in these pages, however, is not 
immediate settlement. Most cases will 
not settle at such an early conference. 

The primary purposes of this pro- 
gram are to promote early, efficient, and 
meaningful communication about dis- 
putes and to move parties and counsel to 
confront early and assess realistically 
their situations. The lawyers and parties 
who would volunteer to participate in 
such an exercise are the least likely to 
need it. It is the lawyers and litigants 
who are not in the habit of communicat- 
ing directly with opponents, or who are 
not inclined to come to terms early and 
realistically with their litigation situa- 
tion, who are likely to benefit most from 
the session with the evaluator. Moreover, 
findings recently published by the ABA's 
Action Commission to Reduce Court 
Costs and Delay show that when use of 
new procedures designed to expedite 



6. Id., at 139. wh«TC the author reports that 64 
per cent of the responding attorneys indicate that 
they are "likely lo be more open in settlement dis- 
cussions with a judge who will not preside at trial 
than with the judge slated to preside at trial." In tlve 
Northern District of California, the most populous 
and urbanized ol the four study districts, the percen- 
tage o( responding litigators who say they are likely 
to be more o|>cn with someone other than the 
assigned judge climbs to 80 per <eni. 



284 Judicature Volume 69. M umber 5 February-March, 19S6 



case development is volimciry the pioce- 
tUiir's mil etui up being little used. 7 

The frdrral tonus' authority to com- 
pel litigants to participate in an early 
..^»4i«..i cv. 1 1 nation exercise does not seem 
seriously disputable. Federal courts have 
drawn on Rule 53. Rule 83, and their 
'"inherent powers" to implement pro- 
grams designed to improve the efficiency 
of dispute resolution. The seminal case 
in this area is Ex parte Peterson* where 
Justice Brandeis. speaking for the court, 
declared: 

Courts have (at least in the absence of legis- 
lation to the contrary) inherent power to 
provide themselves with appropriate in- 
struments required for the performance of 
their duties. Compare Stockbridge Iron 
Co. v. Cone Iron Works. 102 Massachusetts, 
SO 87-90. This power includes authority to 
appoint persons unconnected with the 
rotm to aid judges in the performance of 
specific judicial duties, as they may arise in 
the progress off a cause. From the com- 
mencement of our Government, (this 
power] has been exercised by the federal 
courts, when sitting in equity, by appoint- 
ing, either with or without the consent of 
ihe parties, special masters, auditors, exa- 
miners and commissioners.* 

The committee's confidence that there 
is authority to compel parties to partici- 
pate in the early neutral evaluation pro- 
gram is reinforced by the fact that the 
Judicial Conference of the United States, 
the Justice Department, and, as of 1985, 
ten federal district courts have concluded 
that there is authority to compel parties to 
participate in non-binding arbitration. 10 
Moreover, federal district courts in Wash- 
ington (state), Michigan, Connecticut, 
and New York have established programs 
in which parties are required to partici- 
pate in settlement or pretrial conferences 
that are hosted by private lawyers who 



have been appointed by the courts." 

Nor does it appear that the Seventh 
Amendment j>oses an obstacle to im- 
plementing an early neutral evaluation 
procedure. As long as the program docs 
not block or significantly delay access to 
trial, requiring parties to participate 
would no', offend their right to jury 
trial. 12 Since the purpose and probable 
effect of the evaluation procedure would 
be to expedite case preparation, save lit- 
igants money and time, and (by encour- 
aging earlier settlements) improve access 
to early trial dates, the committee sees no 
colorable Seventh Amendment objection. 
Whether the court has authority to 
compel litigants to pay the master's fee 
raises a separate question, but we believe 
it also can be answered in the affirma- 
tive. We rely primarily on the line of 
cases, again beginning in the modern era 
with Ex parte Peterson, that hold that 
federal courts have inherent power to 
appoint special masters, over the objec- 
tion of parties, and to require parties to 
pay for the masters' services. 13 The fed- 
eral courts in Michigan reinforce our 
conviction on this issue by requiring the 
parties to pay the fees of the arbitrators 
in the mandatory evaluation program 
that is well-established in those courts. 14 

Kinds of cases u .. 

Given the fact that, to our knowledge, this 
kind of evaluation procedure has not been 
tried elsewhere, it is not possible to pre- 
identify the kinds of cases or situations in 
which the early neutral evaluation proce- 
dure would be bcneficiaL 15 Moreover, dif- 
ferent dimensions of the evaluation pro- 
cedure may have different degrees of util- 
ity in different kinds of cases. 

For example, in smaller, less complex 



7. Action Commission to Reduce Court Costs 
and Delay. Attacking Litigation Costs and De- 
lay. 1647 (Washington. D.C.: American Bar Asso- 
ciation. 1984). 

8. 253 U-S. 300 (1920). 

9. M.aa312.313. 

10. For a list of the federal district count that 
have established court-annexed mandatory (but 
non-bindfngj arbitration programs, sec Henslec 
What utfZknow and don't know about court- 
administered arbitration. 69 Jcdicatvre 270. 272 
( 1986). Tl»e mandatory arbitration/mediation pro- 
Kiain that has been established in die Eastern Dis- 
tent of Michigan absorbs the procedure developed 
in the state courts in Wayne County: the laucT is 
dt-scrilx-d in Shuan. Smith, and Planet, supra n. 3. 

1 1 . Supra n. 3. 

12. See tv parte Petersen. 253 U.S. 300 < 1920). 

13. Id.SeraUo Brazil. Authority to Refer Dutov- 
rry Tasks to Special Masters in Hra/il. Iburd and 
Rice. Ma.nacinc Complex Litigation: Practical 



Guide to the Use or Sr coal M actus (Chicago. 
IL: American Bar Foundation. 1983). 

14. SeeShuart. Smith, and Planet, supran. 3, and 
Cecil and Mcierhoefer. Retort on the Mediation 
Program in the Eastern District of Michigan 
(Washington. D.C. Federal Judicial Center. 1983). 

15". It is noteworthy that the Federal Bar Associa- 
tion in the Western District of Washington recently 
urged the District Court there to extend the use of 
private attorneys as hosts of special settlement con- 
ferences to all kinds of cases. Sonne of the judges in 
that court have tended to use private lawyers in this 
capacity primarily in smaller, less complex cases. 
.Sir Burdell. tupra n. 3. and Teg land, supra n. 3. 

16. The settlement conference technique that 
consists of a judicial officer telling counsel what he 
or she chinks the dollar -range of a reasonable set- 
llemeni would l»c is given higher effectiveness rat- 
ings lis lawvers who iturtl common I v I uivdlc smaller 
cav-i than hv ii»<-ir big<u\c<ouiiirri»arts. See Ruiil. 
Sf.nt.iNC (.Jvil Suits, iupra n. -i. at I H. 



actions, it may be that the most useful 
pan of the program will l>e the dollar- 
sjxreific valuation. 16 In larger, more com- 
plicated matters, by contrast, the parties 
might find more valuable the cvaluatoi 's 
critiques of sjxreific theories, or sugges- 
tions al>oui. lite most efficient ways to 
share information and conduct discov- 
ery. And there may be types of cases in 
which the most useful contributions by 
the evaluator will b& creative sugges- 
tions that encourage parties to reihink 
their basicobjectives. or to consider inno- 
vative dispute resolution mechanisms 
that take the case, at least temporarily, 
out of the traditional litigation mold. 

At this juncture neither lawyers nor 
judicial officers know enough about how 
the evaluation dynamic will work to be 
able to select the cases for which this pro- 
gram is likely to be valuable. Presumably 
there are kinds of cases in which an early 
evaluation session would be unproduc- 
tive, perhaps even counterproductive. 
The way to learn what those kinds of 
cases are is to expose a range of matters to 
this procedure and then to monitor 
closely how the system works and what 
results it produces. It is for this reason 
that the court will send a broad range of 
cases through the program and will care- 
-fully study how the procedure works. 

Conclusion 

The judges of the United States District 
Court for the Northern District of Cali- 
fornia have concluded that the early neu- 
tral evaluation program described here 
is sufficiently promising to justify exper- 
imenting with it in about 100 cases over 
aone year period. The court is establish- 
ing a system to monitor and evaluate the 
program as it operates. Thus we should 
begin learning whether, or in what cir- 
cumstances, a procedure like this can 
contribute to the efficiency and quality 
of dispute resolution. D 
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DISPUTE RESOLUTION: 

AN OVERVIEW OF BASIC PROCESSES 

Disputes can be resolved In many ways. The process you choose 
determines, among other things, the outcome that can be achieved, the costs 
likely to be incurred and the amount and quality of time likely to be spent. 
Process selection Is thus a critical part of effective dispute resolution — not 
unlike treatment selection in the medical arena. Yet, too often Insufficient 
attention is given to this very important first step and disputants head down a 
path — often litigation -- that Is not In their best Interests. 

This overview describes the range of basic dispute resolution 
processes currently in use. You also can create new processes to fit particular 
circumstances. The existing processes, listed alphabetically for ease of 
reference, fall generally into four categories: 

* Processes that rely on an independent third party -- 
typically a judge, jury or arbitrator - to impose a result. These 
processes are geared toward determining a winner and a loser and ask 
disputants to prove their position and disprove the position of their 
opponents; 

* Processes that rely on an independent third party -- 
typically a mediator, neutral adviser, facilitator or conciliator - to 
assist disputants in fashioning a mutually acceptable solution. These 
processes are geared toward solving the stated problem, often by 
satisfying underlying needs and interests, and encourage disputants to 
cooperate as well as advocate; 

* Processes that rely on the parties themselves or a limited 
Intervention by a neutral -- typically a confidential listener or neutral 
evaluator — to achieve a compromise. These processes are geared toward 
finding middle ground between extreme positions and allow disputants to 
bargain without either identifying a winner or jointly developing a 
solution; and 

* * A process that relies on the combined efforts of the parties 
and the neutraO to create a desired result In the broader context of the 
situation or relationship In which the dispute arose. This process Is 
geared toward doing more than just resolving a dispute. It uses the 
dispute to focus on needed changes in the situation or relationship and 
enables disputants to participate creatively In shaping their future. 

These processes can be modified, combined, referenced in contracts 
(so as to ensure participation when a dispute arises) and Incorporated into an 
overall system for handling disputes. They allow you to take an Informed and 
dynamic approach to dispute resolution — one that produces the best results 
for you. 
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DESCRIPTIONS OF DISPUTE RESOLUTION PROCESSES 

1 . ARBITRATION 

a. Binding Arbitration 

Binding arbitration is a process in which the disputing parties choose a neutral person 
or persons (typically either one person or a panel of three) to hear their dispute and to resolve 
it by rendering a final and binding decision or award. Like litigation, arbitration is an 
adversarial, adjudicative process designed to resolve the specific issues submitted by the 
parties. Yet arbitration differs significantly from litigation in that it does not require 
conformity with the legal rules of evidence and procedure, there is flexibility in timing and 
choice of decisionmakers, and the proceeding is conducted in a private rather than a public 
forum. Binding arbitration awards typically are enforceable by courts, absent defects in the 
arbitration procedure. 

A variety of private organizations maintain lists of available arbitrators and provide 
rules under which the arbitration can be conducted. Parties often select arbitrators on the 
basis of substantive expertise and experience. 

b. Non-binding Arbitration 

The process of non-binding arbitration is the same as binding arbitration with the 
exception that the decision rendered by the neutral person or persons is advisory only. The 
parties can either accept it or reject it and proceed to litigation or other binding procedure. The 
parties may also agree in advance to use the advisory decision as an aid to resolution through 
negotiation or other alternative means. 

c. Final-Offer Arbitration 

Final-Offer arbitration is a variation of binding arbitration in which each party is 
required to submit a proposed award to the arbitrator who, at the conclusion of the hearing, is 
empowered to choose one or the other without modification. This approach is intended to 
discourage extreme positions and to encourage the parties to settle. It is sometimes referred to 
as "baseball arbitration. A related variation, referred to as "night baseball" arbitration 
requires the arbitrator to make a decision without the benefit of the parties' proposals and then 
to make the award to the party whose proposal is closest to that of the arbitrator. 

d. High-Low Arbitration 

High-Low arbitration is another variation of binding arbitration in which the parties 
limit their risks by setting parameters before the arbitration proceeding so that whatever the 
award, the defendant will pay no more than a specified sum (e.g. $75,000) and the plaintiff 
will collect no less than a specified sum (e.g. $25,000). These limits are not communicated to 
the arbitrator. At the conclusion of the hearing, if the arbitrator's award is outside the 
parameters, either on the upside or the downside, the payment due will be increased or 
decreased, as appropriate, to the parameter limits. 



2. CONCILIATION 

Conciliation involves a third party in an effort aimed at resolving a conflict 
through reconciliation among the parties. The purpose is primarily to change the parties' 
attitudes toward one another by correcting misperceptions and improving understanding. 
Conciliation may evolve into mediation if the parties decide to use the conciliator to transmit or 
suggest specific proposals or terms for settlement. 

3. CONFIDENTIAL LISTENER 

A confidential listener is a neutral third party appointed by the disputants to 
obtain from each party its proposed final settlement offer. Without disclosing the content, the 
confidential listener advises the parties if their offers are within a specified range. The range 
usually is agreed upon by the parties in advance along with a mechanism for dividing the 
difference in the event that the offers overlap. If the offers are outside the specified range, the 
confidential listener may assist the parties in bridging the gap and achieving a final settlement. 

4„ CONSULTATION 

Consultation is essentially a diagnostic process in which a neutral intervenor 
assists one or more parties in analyzing the situation that gave rise to the dispute, including for 
example the underlying issues and the relationship between the parties. The objective is to 
develop a plan of action and identify the dispute resolution option(s) most suitable under the 
circumstances. If the parties engage in a joint consultation, improved communication also is 
likely to result. 

5„ FACILITATION 

Facilitation is a collaborative process used to help a group of individuals or 
entities with divergent views to reach a goal or complete a task to their mutual satisfaction. The 
issues under discussion may involve an actual dispute or may relate to policy or other more 
general decisions. The facilitator is a process expert, impartial toward the issues or topics 
under discussion, who assists in the design and implementation of a cooperative problem- 
solving, collaborative decision-making or information exchange meeting. 

6. FACTFINDING - JOINT OR NEUTRAL 

Factfinding, as the name implies, is a process by which the facts relevant to a 
controversy are determined. In joint fact-finding the parties designate representatives to work 
together to develop responses to factual questions. In neutral factfinding, the parties appoint a 
neutral third party to perform the same function. The parties typically determine in advance 
how the results of the factfinding will be used. Factfinding often is used in combination with 
other ADR procedures. 

7. HYBRID ADR PROCEDURES 

The term hybrid ADR procedures refers to processes, usually created to respond 
to specific situations, that combine aspects of various alternatives. For example, disputing 
parties may identify one issue that must be resolved by arbitration or private adjudication 
while the remaining issues can be mediated or otherwise resolved through a consensual process. 



8. LITIGATION 

Litigation is a process carried out in the public courts in which disputants, 
following prescribed rules of procedure, present evidence and arguments to a judge or jury 
empowered to make a decision that is binding on the parties. The decisionmaker adheres to 
established legal standards, relief is awarded to the prevailing party, and parties are entitled to 
appeal decisions made. Except in unusual circumstances, the proceedings are a matter of public 
record and decisions are reported. 

9. MEDIATION 

Mediation is a process in which the disputing parties select a neutral third party 
to assist them in reaching a settlement of the dispute. The process is private, voluntary, 
informal and non-binding. It provides an opportunity to explore a wide range of potential 
solutions and to address interests that may be outside the scope of the stated controversy or 
could not be addressed by judicial action. The mediator has no power to impose a settlement. 
The function of the mediator is determined in part by the desires of the parties and in part by 
the attitude of the individual chosen to mediate. Some mediators propose settlement terms and 
attempt to persuade parties to make concessions. Other mediators work only with party- 
generated proposals and try to help parties realistically assess their options. Some mediators 
work primarily in joint sessions with all parties present while others make extensive use of 
private caucuses. At a minimum, most mediators will provide an environment in which the 
parties can communicate constructively with each other and assist the parties in overcoming 
obstacles to settlement. In contrast to arbitrators, mediators often are selected for process 
expertise rather than for expertise in a particular substantive field. 

10. MED-ARB 

Med-Arb is a short-hand reference to the procedure mediation-arbitration, it is 
perhaps the best known of the hybrid ADR procedures. In med-arb, the parties agree to mediate 
with the understanding that any issues not settled through the mediation will be resolved by 
arbitration. The parties may elect to use the same individual to act both as mediator and 
arbitrator although to do so is not always beneficial. 

11. MINI-TRIAL 

a. Mini-Trial Using Neutral Advisor 

The mini-trial is a recently developed procedure intended to allow parties to 
present their cases informally to one another as a prelude to settlement discussions. It 
resembles a trial in that an attorney for each party presents that party's case. However, the 
presentations are abbreviated, typically about four hours in duration. They are heard not by a 
judge but by representatives of each of the parties who have authority to enter into a settlement. 
A neutral third party, usually selected on the basis of experience and stature, presides and 
assists the parties in eliciting critical information. Following the presentations, the parties' 
representatives meet, with or without the neutral, to negotiate a settlement. At the discretion of 
the parties, the neutral can offer an advisory opinion to facilitate discussions. 

Procedures for conducting the mini-trial typically are agreed upon by the 



parties in writing prior to initiation of the process. The mini-trial is intended to serve as a 
means for parties to exchange information necessary to the development of a settlement. It 
allows opportunities for advocacy while depending on the parties to keep the dispute narrow and 
eliminate many of the legalistic and collateral issues that arise in litigation. Responsibility for 
resolving the dispute rests with the representatives designated by the parties. 

b. Mini-Trial Without Neutral Advisor 

The mini-trial procedure described above also can be conducted without a neutral 
advisor. In that situation, the representatives of the parties assume responsibility for conduct 
of the proceeding and structure of the settlement talks. Without intervention by a neutral third 
party, this procedure more closely resembles typical settlement negotiations. The difference is 
that the procedure is more formalized with opportunities to hear the strengths and weaknesses 
of one's own case as well as the cases of the other parties involved. 

12. MULTI-STEP ADR 

Multi-step ADR is a reference, to an agreement by parties to engage in a series of 
dispute resolution procedures. The agreement may be entered into before a dispute arises as 
part of a broader contract or in connection with the specific dispute. One step typically is some 
form of negotiation, preferably face-to-face. Another step may be mediation or other facilitated 
settlement effort. The final step, regardless of how many precede it, assumes that no agreement 
has been reached at any of the earlier stages. It provides a means for achieving a binding 
resolution either through arbitration, private adjudication or litigation. The content of multi- 
step displute resolution clauses should be geared to the specific controversy, anticipated or 
actual. The only requirement is to provide the parties with a series of opportunities for 
achieving a resolution. 

13. NEUTRAL CASE EVALUATION 

Neutral Case Evaluation is a process in which parties and counsel obtain an 
assessment of their case from a neutral experienced in the type of matter at issue. The neutral, 
who is called the evaluator, reviews written evaluation statements submitted by the parties and 
then meets with the parties and counsel for a case evaluation session that typically lasts about 
two hours. In that session each side presents the factual and legal bases of its position, which 
are then discussed among the parties and the evaluator. The aim of the discussion is to identify 
areas of agreement and disagreement. The evaluator then usually explores settlement 
possibilities with the parties. If no settlement is reached, the evaluator offers his or her 
overall valuation of the case, including likelihood of liability, likely range of damages and, if the 
parties desire, settlement value of the case. With the benefit of the evaluator's assessment, the 
parties are again encouraged to explore settlement, either accepting the neutral's settlement 
figure or using it as a basis for further discussions. The evaluator can assist such settlement 
efforts if the parties so desire but has no power to impose a settlement. 

14. NEUTRAL EXPERT 

The neutral expert is an individual or organization retained to render an advisory 
opinion on factual or legal issues. Usually the disputing parties will decide in advance how to 
use the opinion. For example, the parties may ask a retired appellate judge for an opinion on a 



contested point of law and agree that the opinion will be considered conclusive on that issue for 
purposes of on-going settlement discussions, a mediation or even a mini-trial. 

15. OMBUDSPERSON 

The position of ombudsperson is an organizational dispute resolution tool. The 
ombudsperson is appointed by an institution to investigate complaints within the institution and 
either prevent disputes or facilitate their resolution. The ombudsperson may use various ADR 
mechanisms in the process of resolving disputes brought to his or her attention. 

16. PRIVATE ADJUDICATION 

Private adjudication is a process by which disputing parties empower a private 
individual to hear and decide their case. The procedure may be exclusively a matter of contract 
between the parties or may be undertaken in connection with an authorizing statute. Various 
jurisdictions, most notably California, provide for appointment of a private judge or referee to 
hear and decide civil cases. 

Where it is exclusively a matter of contract, the parties establish the ground 
rules and the limits of the private judge's authority. The decision is final and binding. Where 
parties invoke statutory authorization, the court has some involvement. For example, the 
California statute, sometimes referred to as u rent-a-judge," allows the court upon agreement of 
the parties to appoint a referee to try any or all of the factual and legal issues in an action and 
issue a judgment. The referee, who often is a retired judge, has all of the powers of the trial 
judge except contempt power and power to appoint a referee. After the private trial, the referee 
submits a written report to the court which usually consists of findings of fact and conclusions 
of law. The findings of the referee stand as a judgment of the court with full rights of appeal. 

1 7. RESULT CREATION 

Result Creation is an approach to dispute resolution that is intended to do more 
than just resolve a dispute. Instead, it uses the dispute as a catalyst to focus on needed changes 
in the situation or relationship in which the dispute arose. The goal is to improve the situation 
or relationship as a whole - to bring into existence a more desirable situation than existed 
when the dispute arose. Like other approaches, it makes use of a neutral third party who guides 
the participants through a series of steps, contributing procedural direction as well as 
substantive suggestions. However, rather than using the dispute as a starting point, the 
participants begin by identifying the end results they desire — separate and apart from the 
dispute. Then they begin to take the steps necessary to achieve those results. This includes 
devising a course of action, identifying potential obstacles and ways to overcome them, 
developing means for handling problems that may arise in the future, and ensuring that the 
concerns that gave rise to the dispute can be met. At the conclusion, participants have a plan for 
going forward in the future - either together or independently. Along the way, they also have 
resolved -- or at least identified the steps they will take to resolve - their original dispute. 

18. SUMMARY JURY TRIAL 

The summary jury trial typically is a court-initiated procedure; however the 
concept may be adapted for private use as well. It is similar to a mini-trial with the exception 



that the abbreviated case presentations made in the presence of party representatives are heard 
by a "jury" typically comprised of five or six members. 

Where the court initiates the procedure, the judge, a special master or a 
magistrate acts as the neutral. The jury is empanelled by the court and, at the conclusion of the 
presentations, the presiding neutral gives an abbreviated charge. The "jurors" return with an 
advisory verdict intended to educate the parties about a jury's view of the case. Counsel and 
parties are usually given an opportunity to discuss the basis for the advisory verdict with the 
Jurors. A settlement conference is then conducted by the presiding neutral. If no settlement is 
reached, the parties may proceed to trial. 

A difficult aspect of adopting a summary jury trial for private use is empanelling 
of a jury. Presumably, however, a representative group of people could be convened through 
the same means presently used for mock trials. The absence of an actual judicial officer may 
also be problematic in terms of accuracy of result. Yet, like the mini-trial, a private summary 
jury trial may yield information that allows parties to settle who otherwise would be at 
impasse. 

19. TWO-TRACK APPROACH 

The two-track approach involves use of an ADR process or traditional settlement 
negotiations in conjunction with litigation. Representatives of the disputing parties who are not 
involved in the litigation are used to conduct the settlement negotiations or ADR procedure. The 
negotiation or ADR efforts may proceed concurrently with litigation or during an agreed-upon 
cessation of litigation. This approach is particularly useful in cases where it may not be 
feasible to abandon litigation while setlement possibilities are explored or where, as a practical 
matter, the specter of litigation must be present in order for the opposing party to consider or 
agree to an alternative mechanism. It also is useful where the litigation has become 
acrimonious or where there is a concern that a suggestion of settlement will be construed as a 
sign of weakness. 



A NOTE ON CHOOSING AMONG DISPUTE RESOLUTION OPTIONS: 

All of the dispute resolution options are valuable. The key to effective use of the 
options is a thorough evaluation of the dispute and the disputants. Such an evaluation should be 
undertaken at the outset of a dispute and periodically throughout its life. People change and 
circumstances change. A dispute resolution approach that may have been appropriate in the 
early stages of a dispute may become counterproductive in later stages. Likewise, the knowledge 
obtained as a dispute progresses and the learning that derives from the ongoing interaction 
between disputants may bring about a change in objectives. Staying alert to these changes and 
making the necessary adjustments is as critical to the success of a dispute resolution process as 
is the initial evaluation. 
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By now most corporate counsel are at least familiar with the concept of 
alternative dispute resolution (ADR) and many have had experience with one 
or more of the dispute resolution processes it encompasses. For the most part, 
these experiences are likely to have been obtained on a somewhat random, 
ad hoc basis. A judge may have ordered a summary jury trial, opposing counsel 
may have suggested a mini-trial, or a particular case may have seemed well- 
suited for mediation. Other than in a few industries like the insurance in- 
dustry that have well-developed ADR programs, few companies have 
mechanisms in place that ensure systematic consideration of the entire range 
of ADR options and support use of an alternative procedure in all cases in 
which it is appropriate. Yet it is through such systematic consideration that 
a company can most fully realize the benefits of ADR. 

Most corporate counsel as well as outside counsel would say that the starting 
point in almost all cases is some form of negotiation. That is, except in ex- 
treme circumstances, some effort usually is made to work out problems before 
litigation is commenced. The availability of the various alternative means of 
dispute resolution typically would not cause to alter this opening strategy. 
Where ADR becomes significant, is in those cases that cannot be settled ear- 
ly on through negotiation. At that point, counsel not trained in ADR typical- 
ly resorMo litigation or sometimes arbitration. His or her answer to an in- 
ability to reach agreement on an appropriate settlement is a lawsuit. Once the 
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litigation has commenced, there may be no further attempts to negotiate for 
some time. If there are, the answer to an inability to reach a settlement at 
that point is likely to be escalation in litigation activity that continues until 
shortly before trial when settlement negotiations are resumed in earnest. 

With knowledge of ADR, however, counsel has the means to create addi- 
tional windows in which to attempt negotiation as well as to move beyond 
a negotiation impasse. These means are likely to be less costly, less time con- 
suming and generate more beneficial outcomes than the processes upon which 
counsel more traditionally has relied. Virtually all of the alternative processes 
involve the use of a neutral third party in some way that will facilitate the 
reaching of a result. Who the neutral is and the role he or she is asked to 
play depends on the nature of the dispute and the reason for the impasse in 
negotiations. What is significant is that, at the point of impasse or at the point 
at which even commencing negotiations seems impossible, the counsel who 
is conversant with ADR is able to direct the case, if appropriate, into media- 
tion, minitrial, high-low arbitration or any of the other ADR processes. His 
or her only response to an inability to settle through negotiations or sometimes 
even to maintain sufficient communications to allow for negotiations no longer 
need be litigation or traditional arbitration. That response can be saved for 
those situations in which it is necessary and appropriate. 

This sort of flexibility and attention to process is not standard fare for most 
lawyers. It takes some adjustment in mindset and a willingness to communicate 
somewhat differently with opposing parties and counsel. It also requires know- 
ledge of the range of options, an understanding of how and when to use the 
different processes, an ability to convince opposing parties to try an alternative 
approach, information on the types of and sources for neutrals, experience 
in making the various types of presentations demanded by the different pro- 
cesses, and other skills and information critical to effective implementation. 

In some cases, it requires a different allocation of time so that early on 
cases are analyzed in terms of ultimate objectives and realistic bottom-line 
positions rather than undertaking such analyses only at the eleventh hour. 
In other cases, it may require getting the businesspeople involved far earlier' 
than they would have been had the case gone to trial and convincing them 
to turn their attention to a matter in dispute without the prod of a notice of 
deposition or a subpoena. And in still other cases, it may require taking a 
mvjch more active role in a matter being handled by outside counsel who may 
be less familiar with or interested in the use of alternatives. 
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These tasks place new and different demands on corporate counsel. A com- 
pany wishing to make greater use of ADR and reap the cost-saving it promises 
must be realistic about the level of a change in practice involved in making 
such a wish reality. It cannot simply endorse the theory of ADR without making 
provision for the practical aspects of it use. The availability of a wider range 
of processes for resolving disputes should be viewed as the state of the art 
in dispute resolution. As such, provision should be made for helping those 
responsible for handling disputes to make the transition from existing prac- 
tices to the more encompassing new technology. 

For these reasons, I propose that the next step after theoretical endorse- 
ment of ADR and random experiences with its use is developing an effective 
dispute handling system that provides the necessary infrastructure to support 
regular use of ADR. To build such a system, I suggest that a company con- 
sider taking some, if not all, of the following steps, each of which is des- 
cribed more fully in the Outline for Plan of Action that follows: 

1 . Review of the nature of the company 's disputes and its existing approach 
to dispute handling so as to allow for successful integration of new ADR 
procedures. 

2. Education within the company about ADR and how to use the various 
options effectively. 

3. Institution of procedures within the law department and for use with 
outside counsel to support more systematic use of ADR. 

4. Development of company-specific ADR materials. 

5. Anticipation of obstacles to implementing ADR that may exist inside 
and outside the legal department and development of a plan to address 
those obstacles. 

6. Inclusion in the company's standard contracts of appropriate dispute 
resolution clauses and encouragement of consideration of dispute resolu- 
tion options in the drafting of non-standard agreements. 

7. Initiation of a pilot ADR program focused on a category of cases or 
a division within the company in which to test the full-scale integra- 
tion effort beforelaunching it on a company-wide basis. 

8. Development of a mechanism for making subsequent modifications in 
the ADR system based on actual experience in cases and contracts. 
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Outline for Plan of Action 

1 . Organize a task force comprised of a broad cross-section of members 
of the legal department. Be sure that the litigation function is well 
represented. 

2. Retain a dispute resolution systems design expert to assist in planning 
and implementation. (For purposes of the remainder of the outline, 
it is assumed that the activities listed will take place in consultation 
with the expert.) 

3 . Review and identify the broader corporate context in which the ADR 
program is intended to function. 

a. Subjects of discussion to include: 

(1) identification of the categories of disputes in which the com- 
pany is typically involved by both substantive area, e.g. , con- 
tract, employment, product liability, patent, etc., and identity 
of opposing party, e.g. , customer, supplier, employee, etc.; 

(2) for each category, how is the company typically alerted to 
the problem and what procedures are followed from that point 
to the time it reaches the law department; 

(3) how do operating personnel and legal staff interact at the 
various stages of a dispute — i. e. , the extent of communica- 
tion and involvement of the legal department after a problem 
arises but before it fully ripens into a legal dispute; 

(4) whether the company adheres to certain principles or operating 
procedures that influence its response to disputes in any of 
the categories identified; 

(5) statistics for the last five years indicating number of total cases , 
number of cases litigated, number of cases settled, guidelines 
on settlement, timing of settlement, etc.; 

(6) what the company's experience with ADR has been to date; 

(7) what are the prevailing attitudes toward ADR within and out- 
side the legal department; 

(8) what are the objectives in increasing the level of ADR use 
and how is it expected that the company and individuals will 
benefit; 

(9) what degree of flexibility currently exists with respect to devis- 
« ing solutions to problems in the context of settlement or other- 
wise; and 
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(10) are there any obstacles to using innovative approaches to 
dispute resolution perceived within or outside the legal 
department. 

b. If the task force decides it is appropriate, input on some or all of 
these subjects may be sought from other designated members of 
the legal staff or from representatives of other departments. 

c. Review of these caseload and policy issues is useful because it 

(1) grounds the program in a very company-specific base; 

(2) clarifies expectations at various levels within the company; 

(3) can lead to identification of possible preventive measures; 

(4) allows for assessment of which ADR processes are likely to 
be most useful in the company's cases and whether it may 
be appropriate to design any new processes tailored to a par- 
ticular category of cases; 

(5) may suggest the need for an internal policy statement to help 
the company's lawyers understand more fully why certain 
changes in procedure are being made and how these changes 
fir into the company's overall goals and objectives; and 

(6) provides a base for developing the ADR procedures to be in- 
stituted within the law department. 

4 . Review current case handling procedures both within the legal depart- 
ment and with outside counsel so that any new ADR procedures can 
be integrated effectively into the existing system. 

a. Subjects of discussion to include: 

(1) how the law department is organized; 

(2) procedures for case flow internally; 

(3) how decisions are made as to positions to take, processes to 
be used and whether to handle internally or refer to outside 
counsel; 

(4) for those cases that are litigated, what, if any, periodic review 
is conducted to assess whether an alternative procedure or set- 
tlement overtures would be appropriate; 

(5) how settlement positions are developed and interests analyzed; 

(6) the extent to which litigation risk analysis is currently used 
♦ within the legal department and by outside counsel and 

thoughts, if any, on its usefulness; and 
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(7) procedures for instructing and directing outside counsel on 
use of alternative dispute resolution. 

Develop company-specific materials on ADR to be used by the law 
department. Certain of these materials also may be distributed to out- 
side counsel where appropriate and made available to opposing counsel 
in situations where it is necessary to educate about ADR in order to 
obtain agreement to participate. 

a. Examples of the types of materials to consider developing include: 

(1) a case intake form that identifies ADR considerations and 
possibly requires lawyers to specify why a case would not 
be suitable for disposition through an ADR procedure; 

(2) a manual that describes the different ADR options with 
guidelines for implementation that include model procedures, 
sample agreements and other materials to make utilizations 
an easier and less unfamiliar task; 

(3) a set of materials, including articles and other secondary 
sources, to be given to opposing parties and counsel when 
ADR is initiated so as to make introduction of easier the sub- 
ject and participation more likely; 

(4) a case review form to be completed on a periodic basis that 
will ensure that cases are evaluated for ADR potential at 
various strategic points in the litigation process, e.g., after 
the answer is filed, after certain dispositive motions are decided 
such as a denial of a motion for summary judgement, after 
discovery is completed, etc. The goal is to ensure that those 
cases that were not suitable for ADR at the outset don't get 
lost in the litigation process; 

(5) a list of factors to consider in deciding whether and when to 
use ADR; 

(6) guidelines for overcoming resistance to ADR and obstacles 
to implementation; 

(7) procedures for implementing the various ADR mechanisms; 

(8) a directory of ADR providers and information on how and 
where to secure the services of mediators, arbitrators, private 
judges and other types of third party neutrals; 

(9) instructions to outside counsel on the company's expectations 
regarding use of ADR, e.g. , requiring consideration of ADR 
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before litigation is commenced or asking for an ADR evalua- 
tion; and 
(10) an information package on ADR and company policies to 
be distributed to outside counsel less familiar with the ac- 
tual processes. 

6. Review other institutionalization options including: 

a. Possible evaluation/compensation: 

(1) Some organizations include effective use of ADR as a fac- 
tor in lawyer evaluations and/or in determining compensa- 
tion. A company may want to consider this approach or think 
more broadly about the subject of incentives for inside and 
outside counsel to use ADR. 

b. Possible appointment of an ADR coordinator or specialist: 

( 1 ) There are various ways to organize the ADR function within 
the law department. One way is to designate a coordinator 
who is a repository of information on ADR and who is 
available to help individual counsel, inside and outside, in 
implementing chosen alternatives. Another way is the ADR 
specialist who combines the coordinator function with more 
substantive involvement in the design of appropriate ADR 
procedures, overtures to opposing parties and counsel and 
possible participation in the process itself. More generalized 
familiarity can also be stressed so that the coordinator/ 
specialist function can be minimized or eventually even 
eliminated. The pros and cons of each of the various ap- 
proaches can be considered in the context of the way in which 
the law department is organized. 

7. Analyze the ADR contract clause questions set forth in Appendix I 
[not included herein], consider the various options in the context of 
the specific categories of disputes and disputants with which the com- 
pany is involved, and develop multi-step dispute resolution clauses and 
related materials to be used in connection with the company's contracts. 

a. Consider starting with one or two clauses in limited categories 

« of cases so that the company can gain experience and make 

modifications accordingly. The scope and extent of usage and a 
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procedure for obtaining feedback would be additional subjects of 
discussion once the clauses are drafted. 

b. An effort should be made to pull together the knowledge of the 
contract negotiators and the litigators since they each are involved 
in the problem at a different stage and each can benefit from the 
experience of the other. 

c. For those agreements that are not embodied in standard contracts, 
develop guidelines for drafting an appropriate dispute resolution 
clause. 

(1) Too often in negotiating agreements such as mergers and ac- 
quisitions, the matter of dispute resolution is related to 
boilerplate and given little or no attention. 

(2) Changes in this arena are tied to sensitizing the counsel respon- 
sible for the transaction to the need for sophisticated dispute 
resolution clauses tailored to the particular circumstances. 

(3) Efforts in this area would include development of the 
guidelines and ensuring their distribution to counsel, both in- 
side and outside. Also a plan for follow-up probably is 
necessary to ensure effective implementation. 

8. Develop an ADR educational program. 

a. The materials developed pursuant to step 5 are an integral' part of 
the educational effort. That is, lawyers should be provided with 
sufficient information about the processes and how to use them 
so that lack of knowledge is not a deterrent. 

b. An in-house seminar to kick off the ADR program should be 
scheduled for all lawyers. The basics of ADR and the program 
the company plans to implement should be introduced at that time. 
Role-playing exercises should be used wherever possible. 

9. Develop procedures and possibly forms for recording the results of 
the ADR program, providing feedback to counsel on ADR efforts and 
obtaining input on necessary modifications. 

^a. Information to be recorded should include, e.g.: 
(1) number of cases in which ADR proposed; 
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(2) number of cases in which ADR used; 

(3) types of cases in which ADR used; 

(4) outcomes of ADR procedures; 

(5) reasons for nonuse of ADR; 

(6) extent of use of multistep dispute resolution clauses and results 
where the clause was subsequently invoked; and 

(7) options of the participants as to the effectiveness of the ADR 
procedures. 

10. Simultaneously with implementation of the above steps, select several 
ongoing cases in which to initiate ADR. Proceed with those cases 
in an ADR format wherever possible so as to gain the benefit of hands- 
on experience and, hopefully, to generate some successes to refer 
to in promoting the broader program. 

1 1 . Initiate a pilot ADR project focused on a specific category of cases 
or a particular division within the company. Use the forms and pro- 
cedures developed under the steps described above in the pilot proj- 
ect to test run the ADR program before implementing it on a company- 
wide basis. 
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ABOUT THE CONFERENCE. . . . 

The Administrative Conference of the United States was established by 
statute as an independent agency of the federal government in 1 964. Its 
purpose is to promote improvement in the efficiency, adequacy, and 
fairness of procedures by which federal agencies conduct regulatory 
programs, administer grants and benefits, and perform related 
governmental functions. 

To this end, the Conference conducts research and issues reports 
concerning various aspects of the administrative process and, when 
warranted, makes recommendations to the President, Congress, par- 
ticular departments and agencies, and the judiciary concerning the need 
for procedural reforms. Implementation of Conference recommenda- 
tions may be accomplished through direct action on the part of the 
affected agencies or through legislative changes on the part of Congress. 

Marshall J. Breger, Chairman 
October 1989 



ABOUT THE ROSTER OF NEUTRALS. . . . 

The Roster contains information on mediators, dispute resolution 
specialists and other "neutrals" available to assist in resolving disputes 
regarding federal agencies or statutes. Agency officials and parties to 
disputes can request names and pertinent data from the Roster. 



AN INTRODUCTION TO ALTERNATIVE DISPUTE 

RESOLUTION 



What Exactly Is "ADR"? 

ADR refers to a diverse array of dispute resolution approaches, often 
involving a neutral third party, that can assist disputing parties resolve 
disagreements. These approaches, which can help avoid administrative 
hearings and litigation, include mediation, minitrials, settlement judges, 
factfinding, negotiated rulemaking, and arbitration. The procedures and 
selection criteria are set forth in chart form on pages 4 and 5. Rather than 
replace more traditional approaches, ADR expands disputants' options 
for resolving conflicts. 



Why Should You Consider an ADR Approach? 

Traditional approaches to resolving conflicts, such as agency adjudica- 
tion, rulemaking, and courtroom litigation, can be protracted and expen- 
sive. In addition, adjudication and litigation often do not succeed in 
settling the real issues underlying a dispute. Any party seeking a prompt, 
equitable resolution to the fundamental issues in adispute under afederal 
agency program or statute should consider ADR. 

In the face of overwhelming demands on American administrative and 
judicial systems, ADR approaches offer valuable opportunities to resolve 
disputes quickly and satisfactorily. One source, for instance, estimates 
minitrials have a 95 percent settlement rate and cost about 3 percent of 
atraditionaltrial. Of 1 50 "unsettleable"' lawsuits referred to summary jury 
trial by one U.S. District Court judge over a 6-year period, 97 percent 
resulted in settlement. 



What Can an ADR Approach Achieve? 

Federal agencies have successfully used ADR approaches to negotiate 
potentially controversial rules (e.g. , EPA, Department of Transportation, 
and OSHA), to reach financial settlements using minitrials (e.g., Navy 
and Army Corps of Engineers) and to mediate disputes between citizens 
and public entities (e.g., U.S. Forest Service and EPA). 



Private businesses have also benefited considerably by using ADR. 
Fortune 1000 companies have signalled a vote of confidence in ADR's 
ability to provide: 

■ Savings in time and money. 

■ Confidential negotiating forums, where appropriate. 

■ Relevant expertise on the part of the neutral. 

■ Opportunities to maintain valuable working relationships. 

With the soaring incidence and cost of litigation, officials from agencies 
owe it to American taxpayers, and businesses and individual disputants 
owe it to themselves, to become informed consumers of ADR services. 
By offering options for tailoring dispute resolution processes to the 
circumstances of the individual dispute, agencies can save themselves 
and private disputants staff time and disruption, legal expenses, and out- 
of-pocket costs. They can also reach outcomes that meet their real 
needs far better than litigation. 



When Is ADR Effective? 

ADR might be effective in any one or more of the following circumstances: 



■ Traditional process does not promise to determine issues 
efficiently among the disputants. 

■ Value of the disputed issue itself is dwarfed by the potential 
cost and disruption to both sides of a traditional dispute 
resolution. 

■ Disputants desire to avoid publicity. (This does not apply to 
negotiated rulemaking, which is not a closed process.) 

■ Disputants wish to maintain or reestablish a good working 
relationship. 

■ There is a need to settle the dispute quickly. 

■ An ADR neutral or panel with subject area expertise can 
understand and help the parties deal with the complexities of 
the case better than could a judge or hearing officer. 

c Dispute involves factual or other nonprecedential issues. 



Disputants in any given conflict are generally free to develop mutually ac- 
ceptable ADR approaches to accommodate their particular dispute. 
Practice has spawned innumerable variations, and more than one 
approach may be combined in a single dispute. The procedures 
described in the chart, therefore, are only a starting point. 

ADR may not be as effective if one or more of the following conditions is 
present: 

■ A disputant prefers to litigate for strategic reasons. 

■ There is a need to establish a precedent or develop important 
social policy. 

■ Delay will benefit one of the disputants. 

Will ADR Work? 

Available data indicate that agreements are reached in about 80 percent 
of cases involving ADR in which parties seeking resolution have authority 
to make and implement an agreement. While you cannot ensure that the 
approach you select will totally resolve your dispute, in many situations 
using ADR increases the likelihood of an acceptable resolution. 

Even when ADR approaches do not result in agreements that are 
acceptable to all parties, the resources invested in the effort are not lost. 
The disputants remain free to take their conflict to hearing orto court, and 
preparations for ADR processes contribute to the development of a 
traditional case. In addition, because ADR processes encourage partici- 
pants to narrow issues and to identify and address their most fundamen- 
tal concerns early on, subsequent dispute resolution efforts in traditional 
forums tend to be more focused and efficient. 
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ADR PROCESSES AND SELECTION CRITERIA 



NONBINDING PROCESSES 



DEFINITION/PURPOSE 



SELECTION CRITERIA 



Conflict Assessment/Conyoning 



Mediation/Facilitation/Conciliation 



Negotiated Rulemaking 



Minitrial 



Identify possible approaches for resolution 
reflecting parties' interests. 

Voluntary, private process using skilled 
neutral to help disputants negotiate 
mutually acceptable solution. 

Formal process initiated by agency 
promulgating regulation. If convenor 
recommends negotiation, neutral-led 
discussions including interested parties 
can effect acceptable solution. 

Voluntary, structured settlement process. 
Parties present core arguments to author- 
ized principals, who then negotiate. 
Neutrals sometimes preside, mediate or 
offer advisory opinions. 



Preliminary step used to select 
appropriate ADR process. 

Useful when several issues/parties, poor 
communication/personality clashes; want 
confidentiality, focus on content. 

Used when agency issues or revises rule, 
especially when controversy expected. 
Front-end resources expended to save 
greater long-term costs. Result is 
proposed rule. 

Useful in variety of disputes at many 
stages. Apt where parties are willing to 
share pertinent data, desire perspective 
on strengths and weaknesses, or want 
prompt resolution by real decisionmakers. 



Summary Jury Trial 



Neutral Evaluation/Factfinding 



Settlement Judge 



Nonbinding Arbitration 



BINDING PROCESSES 

Binding Arbitration/Private Judging 



Disputants present evidence at brief mock 
trial with mock jury. After advisory verdict, 
presiding official may assist disputants 
negotiate. 

Unbiased input on technical aspects of 
dispute from subject matter specialist. 
Results may be admissible in court, as 
parties agree. Usually voluntary. 

Mediation or discussions by disputants 
before neutral, generally a judge other 
than the presiding one. Generally 
voluntary. 

Decision from disputant-approved neutral. 
Parties not required to accept decision. 
Process more formal than mediation. 



Parties required to accept decision from 
disputant-approved neutral. Decision 
subject to limited judicial review. 



Same as "Minitrial" 



Same as "Minitrial" 



Same as "Minitrial" 



Same as "Minitrial" 



Used when disputants need special 
expertise and do not care to set precedent 
or wish to avoid publicity; when pertinent 
information can be shared and a prompt, 
definitive resolution is desired. 
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THE CONFERENCE ROSTER OF NEUTRALS 



What Is the Administrative Conference "Roster of Neutrals"? 

The Administrative Conference Roster of Neutrals contains names of 
dispute resolution specialists available to help resolve conflicts that arise 
involving federal agencies or statutes. Agency officials and parties to 
disputes can request names and pertinent information from the Roster to 
identify dispute resolution specialists in a timely manner. 



Who Is Listed on the Roster? 

The Roster contains the names of individuals and organizations whose 
activities include mediation, facilitation, arbitration, or other alternative 
dispute resolution services. The Roster lists neutrals with expertise in 
most of the processes given in the chart on pages 4 and 5. Users should 
remember, though, that under current law agencies generally refrain 
from agreeing to have outside arbitrators rule on the liability of the United 
States except where the dispute concerns the amount, rather than the 
existence, of a claim. 

Neutrals must request listing on the Roster and must: 



Disclose required information on training and experience and 
certify before a notary public that all information submitted is 
accurate. 

Agree to abide by the code of conduct of the Society of 
Professionals in Dispute Resolution or other applicable codes 
of conduct. 

Agree to allow the Administrative Conference to provide as ref- 
erences the names, addresses, and telephone numbers of 
parties in cases the neutral has previously handled. 
Agree to abide by rules and regulations established by the 
Administrative Conference of the United States. 



The Conference does not guarantee the accuracy of information in its 
files describing neutrals' qualifications, nor does it certify neutrals' ability. 



Users of the Roster should make their own inquiries as to the accuracy 
of the information provided, and select neutrals on the basis of their needs 
in a particular dispute. 

How Can You Select a Neutral from the Roster? 

If you are a party to a dispute involving a federal agency or statute, you 
may request from the Conference the names and brief professional 
biographies of one or more neutrals listed on the Roster. The Conference 
can, in its discretion, make the Roster available to parties in private or 
state government disputes. (A sample Request for Neutrals Form is on 
pages 10 and 11.) 

When the Conference receives your request, staff members will search 
the Roster listings for neutrals who appear to be qualified based on their 
(1) experience, (2) subject matter expertise, (3) organizational affili- 
ations, (4) location, (5) education or training, or (6) other characteristics 
you specify. Once the Conference has supplied names it is up to those 
involved in the dispute to select a mutually acceptable neutral. 



What Should You Look for in a Neutral? 

Once you have received names and background information from the 
Roster, you and others involved in the dispute will probably want to 
interview those neutrals whose assistance you are considering enlisting. 
The role of a dispute resolution specialist usually is to manage the 
processes by which disputants resolve their conflict. In selecting a 
neutral you should focus on a neutral's style, character, and experience 
with alternative dispute resolution processes relevant to your dispute. 

During your interview with a candidate neutral, be sure to discuss 
potential scheduling conflicts and conflicts of interest that might arise if 
the neutral were selected. (The Conference requires neutrals listed on 
the Roster, at a minimum, to disclose any such conflicts before beginning 
dispute resolution efforts.) 

If you are considering retaining a neutral listed on the Roster, you may 
wish to contact, as references, parties to disputes your candidate neutral 
has helped resolve in the past. These parties should be able to provide 
insights regarding the character, style, and professional skill of the 
neutrals. The Conference will supply you with the names, addresses, and 
telephone numbers of such parties when it sends you a set of neutrals' 
names. 



What if the Disputants Cannot Agree on a Neutral? 

If the parties to the dispute cannot agree on a neutral after reviewing the 
names provided, they may jointly request a second list of names selected 
from the Roster. The Conference will supply up to three sets of names 
for any one dispute. The parties may also jointly ask the Conference to 
select a neutral for them if they are unable to do so. The Conference may 
honor such a request at the discretion of the Chairman. 



Is There a Fee for Using the Roster? 

While the Conference reserves the right to charge fees for being listed on 
the Roster and for using the Roster, there is currently no charge for these 
services. Neutrals listed on the Roster/however, do charge for services 
rendered in accordance with fee schedules provided in their professional 
biographies. Neutrals listed on the Roster generally charge from $75 to 
$200 per hour, depending on individual background. 



What Happens After You Select a Neutral? 

Once the parties to the dispute have arranged for the services of a neutral 
from the Roster, they should notify the Conference of their selection . The 
Conference would also like to be notified if the parties decide not to use 
any neutral. 

At the conclusion of the dispute resolution effort, disputants are expected 
to notify the Conference of the outcome of the dispute. In addition, they 
will be asked to evaluate services related to using the Roster and the 
general effectiveness of the neutral so that the Conference can improve 
its program. 

If you have a complaint about the ethical performance of a neutral whose 
name you obtained from the Roster, you should inform the Conference. 
Ethical complaints will be investigated and, if validated, are the only 
complaints that will be kept in a neutral's file. Other complaints or 
comments about individual neutrals, unrelated to ethics, will not be 
retained. 
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What Information Does the Conference Release from Its Files? 

Disputants will receive neutrals' names, their biographical sketches, and 
their references (names, addresses, and telephone numbers of parties 
to disputes the neutral helped resolve). Supplemental information, such 
as letters of recommendation, will be released upon the disputants' 
request. In general, the Conference will not retain information about the 
details of particular conflicts. Users of the Roster who retain listed 
neutrals should understand that their names will be included in the record 
as references for future, potential users. 



SAMPLE 

REQUEST FOR NEUTRALS FORM 

*" PLEASE TYPE OR PRINT ALL INFORMATION "* 

1 . Name of Requester: 

2. Address: 



3. Telephone Numbers: 



4. Program or Statute Involved 



5. Are you a party to the dispute? Yes ( ) No ( ) 

6. Other parties to the dispute: 



7. Please describe the dispute or conflict briefly (100 words or less): 



8. Do you wish to limit the search for neutral candidates to specific states 
or regions of the country? (Choose (a), (b), or (c)) 

(a) Anywhere would be acceptable: 

(b) Acceptable regions (see map): 

(c) Acceptable states: 




9. Number of neutral candidates requested: 

() 5 () All who meet my specifications 

()10 () Other 

(specify number) 

10. If you wish to specify the types of neutral processes with which 
candidates should have actual experience, please check applicable 
types of cases below: 

( ) Mediation/Facilitation/ ( ) Designing/Administering 

Conciliation Dispute Resolution Programs 

( ) Arbitration ( ) Neutral Factfinding 

( ) Conflict Assessment ( ) Minitrial 

( ) Convening ( ) Negotiated Rulemaking 

( ) Court -appointed Special Master ( ) Settlement Judge 

( ) Training 

11. If you wish to specify the subject matter of cases with which 
candidates should have actual experience as neutrals, please check 
applicable boxes below: 



) Family/Divorce 

) Farmer/Lender 

) Government Contract 

) International 

) Interpersonal 

) Intra-Organizational 

) Land Use 

) Public Policy 

) Other (please specify) 



( ) Agency Rulemaking 

( ) Commercial 

( ) Community 

( ) Construction 

( ) Consumer 

( ) Credit/Financial 

( ) Education 

( ) Employment/Discrimination 

( ) Environmental/Conservation 

1 2. If it will be necessary for the neutral to be fluent in a foreign language 
(or sign language), please specify: 

13. Do you wish to specify a limit to the hourly rate of neutral candidates 
whose qualifications are submitted for your review? (Rate is generally 

from $75 to $200/hour.) If so, please specify upper limit: $ /hour. 

If candidates must be willing to do pro bono work, please check ( ). 

14. Please describe any other characteristics you wish a neutral 
candidate to possess: 



FOR FURTHER READING. 

Conference publications 



Books 



Sourcebook: Federal Agency Use of Alternative Dispute Resolution (1987) 

Agency Arbitration (1 988) 

Negotiated Rulemaking Sourcebook (1989) 



Articles arid Reports 



Colloquium on improving Dispute Resolution: Options for the Federal 

Government, 1 Administrative Law Journal 399 (1987) 
Arvil Adams and Jose Figueroa, Expediting Settlement of Employee Grievances 

in the Federal Sector (Administrative Conference 1985) 
Frederick Anderson, Negotiation and Informal Action: The Case of 

Superfund, 1985 Duke Law Journal 261, 1984 ACUS 263 
Richard K. Berg, Legal and Structural Obstacles to the Use of Alternative 

Dispute Resolution in Federal Programs (Administrative Conference 1 987 
George A. Bermann, Administrative Handling of Monetary Claims: Tort Claims at 

the Agency Level, 35 Case Western Law Review 509 (1985), 

1984 ACUS 639 
Harold H. Bruff, The Constitutionality of Arbitration in Federal Programs, 

1987 ACUS 533 
Eldon H. Crowell and Charles Pou, Jr., Appealing Government Contract Decisions 
Reducing the Cost and Delay of Procurement Litigation, ACUS 1 1 39, 

48 Maryland Law Review (1989) 

Philip J. Harter, Negotiating Regulations: A Cure for Malaise, 71 Georgetown Law 

Journal 1 (1982), 1982 ACUS 301 
Philip J. Harter, Neither Cop Nor Collection Agent: Encouraging Administrative 

Settlements by Ensuring Mediator Confidentiality, 1988 ACUS 839 
Philip J. Harter, Points on a Continuum: Dispute Resolution Procedures and the 

Administrative Process, 1 Administrative Law Journal 141 (1987), 1986 

ACUS 165 
Daniel Joseph and Michelle Gilbert, Breaking the Settlement Ice: The Use of 

Settlement Judges in Administrative Proceedings, 1 988 ACUS 281 
Henry H. Perritt, Jr., Analysis of Four Negotiated Rulemaking Efforts, 1985 

ACUS 637; expanded version, Negotiated Rulemaking: An Evaluation, 

74 Georgetown Law Journal 1625 (1986) 
George D. Ruttinger, Acquiring the Services of Neutrals for Alternative Means of 

Dispute Resolution, 1986 ACUS 863 
Marianne K. Smythe, The Reparations Program at the Commodity Futures Trading 

Commission: Reducing Formality in Agency Adjudication, 2 Administrative 

Law Journal 39 (1988) 
Ann Steinberg, Federal Grant Dispute Resolution, 1982 ACUS 137, 

published in Mezines, Stein & Gruff, Administrative Law (1983) 
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FOR FURTHER INFORMATION 



Direct requests for copies of the Request for Neutrals Form, Neutrals 
Registration Form, or other information to: 



Manager of Roster Services 
Administrative Conference of the United States 



Washihgtonv DC 20037 

202/254-7020 
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101st CONGRESS 
1st Session 



S.971 



To authorize and encourage Federal agencies to use mediation, conciliation, 
arbitration, and other techniques for the prompt and informal resolution of 
disputes, and for other purposes. 



IN THE SENATE OF THE UNITED STATES 

May 11 (legislative day, Januaby 3), 1989 

Mr. Geassley (for himself and Mr. DeConcini) introduced the, following bill; 
which was read twice and referred to the Committee on Governmental Affairs 



A BILL 

To authorize and encourage Federal agencies to use mediation, 
conciliation, arbitration, and other techniques for the prompt 
and informal resolution of disputes, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Administrative Dispute 

4 Resolution Act". 

5 SEC. 2. FINDINGS. 

6 The Congress finds that — 

7 (1) administrative procedure, as embodied in chap- 

8 ter 5 of title 5, United States Code, and other statutes, 

9 is intended to offer prompt, expert, and inexpensive 



2 

1 means of resolving disputes as an alternative to litiga- 

2 tion in the Federal courts; 

3 (2) administrative proceedings have become 

4 marked increasingly by formality, costs, and delays and 

5 often result in unnecessary expenditures of the time of 

6 individuals and the resources of society and decreased 

7 likelihood of achieving consensual resolution of dis- 

8 putes; 

9 (3) alternative means of dispute resolution (includ- 

10 ing settlement negotiations, conciliation, facilitation, 

11 mediation, factfinding, minitrials, and arbitration have 

12 been used in the private sector for many years and, in 

13 appropriate circumstances, have yielded decisions that 

14 are faster, less expensive, and less contentious; 

15 (4) such alternative means also lead to more cre- 

16 ative, efficient, and sensible outcomes that foster stabil- 

17 ity because of the acceptability of such means to the 

18 parties involved and the public in general; 

19 (5) such alternative means may be used advanta- 

20 geously in widely varied administrative programs; 

21 (6) explicit authorization of use of well-tested dis- 

22 pute resolution techniques will eliminate ambiguity of 

23 agency power under applicable law and will encourage 

24 use of commonsense procedures in appropriate cases; 
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1 (7) every agency shall undertake a careful review 

2 of programs and the disputes involved to ensure in- 

3 creased application of appropriate alternative means; 

4 (8) Federal agencies may not only receive the 

5 benefit of techniques that were developed in the private 

6 sector, but may also take the lead in the further devel- 

7 opment and refinement of such techniques; and 

8 (9) the availability of a wide range of dispute res- 

9 olution procedures, and an increased understanding of 

10 the most effective use of such procedures, will enhance 

11 the operation of the Government and better serve the 

12 public. 

13 SEC. 3. PROMOTION OF ALTERNATIVE MEANS OF DISPUTE 

14 RESOLUTION. 

15 (a) Promulgation of Agency Policy. — Each 

16 agency is encouraged to promulgate policies that address the 

17 use of the full range of alternative means of dispute resolution 

18 and case management in each administrative program of such 

19 agency. In developing policy, each agency is encouraged 

20 to— 

21 (1) consult with the Administrative Conference of 

22 the United States, the Federal Mediation and Concilia- 

23 tion Service, and professional associations; and 

24 (2) examine procedures for resolving every kind of 

25 dispute including controversies that arise as a part of — 
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1 (A) formal or informal adjudication; 

2 (B) rulemaking; 

3 (C) enforcement; 

4 (D) issuing or revoking permits; 

5 (D) settling disputes; and 

6 (F) litigation brought by or against the 

7 agency. 

8 (b) Dispute Resolution Specialists. — Each 

9 agency shall designate a senior official to be the dispute reso- 

10 lution specialist of the agency. Such official shall imple- 

1 1 ment — 

12 (1) the provisions of this Act with regard to such 

13 agency; and 

14 (2) the agency policy promulgated pursuant to 

15 subsection (a). 

16 (c) Training. — Each agency shall provide for training 

17 to be made available regularly to the dispute resolution spe- 

18 cialist of the agency and other employees involved in imple- 

19 menting the policy of the agency under this Act. Such train- 

20 ing may encompass theory and practice of negotiation, medi- 

21 ation, arbitration, or related techniques. The dispute resolu- 

22 tion specialist shall periodically recommend to the agency 

23 head a list of agency employees for similar training. 

24 (d) Procedures for Grants and Contractors. — 
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1 (1) Each agency shall review each of its standard 

2 contract, grant, and other assistance agreements and 

3 shall amend them to authorize and encourage use of al- 

4 ternative means of dispute resolution at all stages 

5 where disputes under future contracts or agreements 

6 may arise. The Office of Federal Procurement Policy 

7 of the Office of Management and Budget shall consult 

8 with agencies and other persons to develop guidance 

9 and standard clauses for contracts. Each agency shall 

10 revise its future grant agreements to permit and en- 

11 courage its grantees to use an alternative means of dis- 

12 pute resolution with respect to any dispute with a sub- 

13 grantee, contractor, or other adverse party, which the 

14 grantee would be permitted to use with respect to dis- 

15 pute with the Federal Government. 

16 (2) Within one year after the date of enactment of 

17 this Act, the Civilian Agency Acquisition Council and 

18 the Defense Acquisition Council, in consultation with 

19 the Administrative Conference of the United States, 

20 shall adopt any amendments to the Federal Acquisition 

21 Regulation, or propose any statutory changes, neces- 

22 sary to adopt acquisition procedures to the require- 

23 ments of the dispute resolution process. 
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1 SEC. 4. ADMINISTRATIVE PROCEDURES. 

2 (a) Administrative Heabings. — Section 556(c) of 

3 title 5, United States Code, is amended — 

4 (1) in paragraph (6) by inserting before the semi- 

5 colon at the end thereof: "or by the use of alternative 

6 means of dispute resolution as provided by subchapter 

7 IV of this chapter'*; and 

8 (2) by redesignating paragraphs (7) through (9) 

9 through (11), respectively and inserting after paragraph 

10 (6) the following new paragraphs: 

11 "(7) inform the parties as to the availability of one 

12 or more alternative means of dispute resolution, and 

13 encourage use of such methods; 

14 "(8) require the attendance at any conference held 

15 pursuant to section (6) of at least one representative of 

16 each party who has authority to negotiate concerning 

17 resolution of issues in controversy;". 

18 (b) Alternative Means of Dispute Resolu- 

19 tion. — Chapter 5 of title 5, United States Code, is amended 

20 by adding at the end thereof the following new subchapter: 

21 "SUBCHAPTER IV— ALTERNATIVE MEANS OF 

22 DISPUTE RESOLUTION IN THE ADMINISTRA- 

23 TIVE PROCESS 

24 § 581. Definitions 

25 "For the purposes of this subchapter — 
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1 "(1) 'agency' has the same meaning as in section 

2 551(1) of this title; 

3 "(2) 'administrative program' means any program 

4 administered by an agency and includes a Federal 

5 function which involves protection of the public interest 

6 and the determination of rights, privileges, and obliga- 

7 tions of private persons through rulemaking, adjudica- 

8 tion, licensing, or investigation, as such terms are used 

9 in section 551 of this title; 

10 "(3) 'alternative means of dispute resolution' 

11 means any procedure that is voluntarily used to resolve 

12 issues in controversy, including but not limited to, set- 

13 tlement negotiations, conciliation, facilitation, media- 

14 tion, factfinding, rninitrials, and arbitration, or any 

15 combination thereof; 

16 "(4) 'dispute resolution communication' means any 

17 oral or written communication or conduct made in con- 

18 fidence in connection with a dispute resolution proceed- 

19 ing by any party, neutral, nonparty participant, or 

20 other source of information relevant to the proceeding; 

21 "(5) 'dispute resolution document' means any 

22 written material that is — 

23 "(A) prepared for the purpose of, in the 

24 course of, or pursuant to a settlement proceeding, 
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1 including memoranda, notes, and work product of 

2 the neutral and the parties; or 

3 "(B) provided to the neutral or other parties 

4 in confidence for purposes of the dispute resolu- 

5 tion proceeding; 

6 an agreement of arbitral award reached as a result of a 

7 dispute resolution proceeding is not a dispute resolution 

8 document unless the parties agree in writing and the 

9 law otherwise allows that it shall be regarded as such; 

10 "(6) 'dispute resolution proceeding' means any 

11 process in which an alternative means of dispute reso- 

12 lution is used to resolve an issue in controversy in 

13 which a neutral is appointed and ^identified parties 

14 participate; 

15 "(7) 'in confidence' means that the information is 

16 provided — 

17 "(A) with the expressed desire of the source 

18 that it not be disclosed; or 

19 "(B) under circumstances that would create 

20 the reasonable expectation on behalf of the source 

21 that the information will not be disclosed; 

22 "(8) 'issue in controversy' means a question that 

23 is material to a decision concerning an administrative 

24 program about which persons who would be substan- 

25 tially affected by the decision or agency disagree; 
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1 "(9) 'neutral' means an individual who, with re- 

2 spect to an issue in controversy, serves as a concilia- 

3 tor, facilitator, mediator, factfinder, or arbitrator, or 

4 otherwise functions specifically to aid the parties in re- 

5 solving the controversy; 

6 "(10) 'party' means — 

7 "(A) for proceedings with designated parties, 

8 the same as in section 551(3) of this title; and 

9 "(B) for proceedings without designated par- 

10 ties, a person who will be significantly affected 

11 by the decision and who participates in the 

12 proceeding; 

13 "(11) 'person' has the same meaning as in section 

14 551(2) of this title; and 

15 "(12) 'roster' means a list of persons qualified to 

16 provide services as neutrals. 

17 "§ 582. General authority 

18 "(a) Each agency may use a dispute resolution proceed- 

19 ing for the resolution of any issue in controversy that relates 

20 to an administrative program, if the parties agree to such 

21 procedures. 

22 "(b) In determining whether the use of a dispute resolu- 

23 tion proceeding is appropriate, an agency and the parties 

24 shall consider whether — 
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1 "(1) a definitive or authoritative resolution of the 

2 matter is required for precedential value and, if so, 

3 whether such as proceeding is likely to be accepted 

4 generally as an authoritative precedent; 

5 "(2) the matter involves or may bear upon signifi- 

6 cant questions of Government policy that require addi- 

7 tional procedures before a final resolution may be made 

8 and, if so, whether such a proceeding may serve to de- 

9 velop a recommended policy for the agency; 

10 "(3) maintaining established policies is of special 

11 importance, so that variations among individual deci- 

12 sions are not increased, and, if so, whether such a pro- 

13 ceeding would likely reach consistent results among in- 

14 dividual decisions; 

15 "(4) the matter significantly affects persons or or- 

16 ganizations who are not parties to the proceeding; 

17 "(5) a full public record of the proceeding is im- 

18 portant and, if so, whether a dispute resolution pro- 

19 ceeding can provide such a record; and 

20 "(6) the agency must maintain continuing jurisdic- 

21 tion over the matter with authority to alter the disposi- 

22 tion in the light of changed circumstances and, if so, 

23 whether a dispute resolution proceeding would interfere 

24 with the agency's fulfilling that requirement. 
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1 "§ 583. Neutrals 

2 "(a) A neutral may be a permanent or temporary gov- 

3 eminent employee or a private individual who is acceptable 

4 to the parties to a dispute resolution proceeding. A neutral 

5 shall have no official, financial, or personal conflict of interest 

6 with respect to the issues in controversy, unless such interest 

7 is fully disclosed in writing and all parties agree that the 

8 neutral may serve. 

9 "(b) A neutral who serves as a conciliator, facilitator, or 

10 mediator serves at the will of the parties. 

11 "§ 584. Confidentiality 

12 "(a) A neutral in a dispute resolution proceeding shall 

13 not voluntarily nor through discovery or compulsory process 

14 be required to disclose or testify concerning any dispute reso- 

15 lution document or any dispute resolution communication, 

16 unless — 

17 "(1) all parties to the dispute resolution proceed- 

18 ing and the neutral consent in writing, and if the dis- 

19 pute resolution communication or dispute resolution 

20 document was provided by a nonparty participant, that 

21 participant also consents in writing; 

22 "(2) the request is for a document that was pro- 

23 vided to the neutral in a public meeting or is otherwise 

24 already in the public domain; 

25 "(3) the dispute resolution communication or dis- 

26 pute resolution document is required by statute to be 
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1 made public, but only if no other person is reasonably 

2 available to provide the document or disclose the com- 

3 munication; the neutral shall make a good-faith effort 

4 to inform the parties to a dispute resolution proceeding 

5 as early as possible or any such requirements that may 

6 be relevant; or 

7 "(4) a court determines that such testimony or 

8 disclosure is necessary to — 

9 "(A) prevent a manifest injustice, 

10 "(B) reveal a violation of law, or 

11 "(C) protect the public health or safety 

12 of sufficient magnitude in the particular case to out- 

13 weigh the integrity of dispute resolution proceedings in 

14 general by reducing the confidence of parties in 

15 future cases that their communications will remain 

16 confidential. 

17 "(b) A party to a dispute resolution proceeding shall not 

18 voluntarily nor through discovery or compulsory process be 

19 required to disclose or testify concerning any dispute resolu- 

20 tion document or any dispute resolution communication, 

21 unless — 

22 "(1) all parties to the dispute resolution proceed- 

23 ing consent in writing; 

24 "(2) the request is for a document already in the 

25 public domain; 
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1 "(3) the dispute resolution communication or dis- 

2 pute resolution document is required by statute to be 

3 made public; 

4 "(4) such testimony or disclosure is necessary 

5 to — 

6 "(A) prevent a manifest injustice, 

7 "(B) reveal a violation of law, or 

8 "(C) protect the public health and safety 

9 of sufficient magnitude in the particular case to out- 

10 weigh the integrity of dispute resolution proceedings in 

11 general by reducing the confidence of parties in future 

12 cases that their communications will remain confiden- 

13 tial; or 

14 "(5) the dispute resolution document or dispute 

15 resolution communication is relevant to the resolution 

16 of a dispute concerning existence or meaning of an 

17 agreement that resulted from the proceeding or to the 

18 enforcement of such an agreement or award. 

19 "(c) The parties may — 

20 "(1) agree that subsections (a) or (b) will not 

21 a PPty t0 their dispute resolution proceeding; or 

22 "(2) modify the terms of subsection (a) or (b) by 

23 agreement in which case that agreement will prevail to 

24 the extent authorized by law. 
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1 The parties shall inform the neutral prior to the commence- 

2 ment of the dispute resolution proceeding of any modiflca- 

3 tions to the provisions of subsection (a) that will govern the 

4 confidentiality of the dispute resolution proceeding. If the 

5 parties do not so inform the neutral, subsection (a) shall 

6 apply. 

7 "(d) If a demand, by way of discovery request or other 

8 legal process, is made for disclosure by the neutral of a dis- 

9 pute resolution document or dispute resolution communica- 

10 tion, the neutral shall make reasonable efforts to notify the 

11 parties and any affected nonparty participants. Any party or 

12 affected nonparty participant that is provided such notice and 

13 does not offer to defend the refusal of the neutral or disclose 

14 or testify concerning the dispute resolution communication or 

15 dispute resolution document shall be regarded as waiving any 

16 objection to such disclosure or testimony. 

17 "(e) Nothing in this section shall prevent the discovery 

18 or admissibility of any evidence that is otherwise discoverable 

19 merely because it was presented in the course of a dispute 

20 resolution proceeding. 

21 "(f) Subparagraphs (a) and (b) shall have no effect on the 

22 information and data that are required to document an agree- 

23 ment or order nor on the parts of a dispute resolution pro- 

24 ceeding that are or are not open to the public either as a 

25 matter of law or policy. 



i i- 



15 

1 "(g) Subsections (a) and (b) do not prevent the gathering 

2 of information for statistical or research purposes or educa- 

3 tional efforts in cooperation with other agencies, governmen- 

4 tal entities, or dispute resolution programs, so long as the 

5 parties or the specific issues in controversy are not identi- 

6 fiable. 

7 "(h) Subsections (a) and (e) do not apply to any action 

8 concerning a dispute between the neutral in a dispute resolu- 

9 tion proceeding and a party or participant, but only to the 

10 extent that the communication document or is used resolving 

11 that dispute and not any issue in controversy in the dispute 

12 resolution proceeding. 

13 "§ 585. Authorization of arbitration 

14 "(a)(1) Arbitration as provided by this subchapter may 

15 be used whenever all parties consent, either before or after a 

16 dispute has arisen. An agency may not require any person to 

17 consent to arbitration as a condition of entering into a con- 

18 tract or obtaining any benefit. A party may agree to — 

19 "(A) submit only certain issues in controversy to 

20 arbitration; or 

21 "(B) arbitration on the condition that the award 

22 must be within a range of possible outcomes. 

23 "(2) Any arbitration agreement that sets forth the sub- 

24 ject matter submitted to the arbitrator shall be in writing. 
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1 "(b) Any agency official may offer to use arbitration for 

2 the resolution of issues in controversy, if such official — 

3 "(1) has authority to enter into settlement stipula- 

4 tions concerning a matter; or 

5 "(2) is otherwise specifically authorized by the 

6 agency to consent to use of arbitration. 

7 "§ 586. Enforcement of arbitration agreements 

8 "An agreement to arbitrate is enforceable pursuant to 

9 section 4 of title 9, United States Code, and no action 

10 brought to enforce such an agreement shall be dismissed nor 

1 1 shall relief therein be denied on the grounds that it is against 

12 the United States or that the United States is an indispensa- 

13 ble party. 

14 "§ 587. Arbitrators 

15 "(a) The parties shall be entitled to participate in the 

16 selection of the arbitrator. 

17 "(b) The arbitrator shall be a neutral who meets the 

18 criteria of section 583 of this title. 

19 "§ 588. Authority of the arbitrator 

20 "An arbitrator to whom a dispute is referred under this 

21 subchapter may — 

22 "(1) regulate the course of and conduct arbitral 

23 hearings; 

24 "(2) administer oaths and affirmations; 
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1 "(3) issue subpoenas for attendance of witnesses 

2 and production of evidence at the hearing, enforceable 

3 under the provisions of section 7 of title 9, United 

4 States Code, except that no subpoena shall be issued 

5 except for material that is clearly relevant to the reso- 

6 lution of the issues and is necessary to achieve justice 

7 in the matter; and 

8 "(4) make awards. 

9 "§ 589. Arbitration proceedings 

10 "(a) The arbitrator shall set a time and place for the 

11 hearing and notify the parties not less than five days prior to 

12 the hearing. 

13 "(b) Any party wishing a stenographic record of the 

14 hearing shall — 

15 "(l) be responsible for the preparation of such 

16 record; 

17 "(2) notify the other parties and the arbitrator of 

18 the preparation of such record; 

19 "(3) furnish copies to all parties and the arbitra- 

20 tor; and 

2i "(4) pay all costs for such record, unless the par- 

22 ties agree otherwise or the arbitrator determines that 

23 cost should be apportioned. 
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1 "(c)(1) The parties are entitled to be heard, to present 

2 evidence material to the controversy, and to cross-examine 

3 witnesses appearing at the hearing. 

4 "(2) The arbitrator may, with the consent of the parties, 

5 conduct all or part of the hearing by telephone, television, 

6 computer, or other electronic means, if each party has an 

7 opportunity to participate. 

8 "(3) The hearing shall be conducted expeditiously and in 

9 an informal manner. 

10 "(4) The arbitrator may receive any oral or documenta- 

11 ry evidence, except that irrelevant, immaterial, unduly rep- 

12 etitious, or privileged evidence may be excluded by the 

13 arbitrator. 

14 "(5) The arbitrator shall interpret and apply relevant 

15 statutory and regulatory requirements, legal precedents, and 

16 policy directives. 

17 "(d) No interested person shall make or knowingly 

18 cause to be made to the arbitrator an unauthorized ex parte 

19 communication relevant to the merits of the proceeding, 

20 unless the parties agree otherwise. If a communication is 

21 made in violation of this subsection, the arbitrator shall 

22 assure that a memorandum of the communication is prepared 

23 and made a part of the record, and that an opportunity for 

24 rebuttal is allowed. Upon receipt of a communication made in 

25 violation of this subsection, the arbitrator may, to the extent 
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1 consistent with the interests of justice and the policy underly- 

2 ing this subchapter, require the offending party to show cause 

3 why his claim of such party should not be resolved against 

4 the offending party as a result of the improper conduct. 

5 "(e) The arbitrator shall make the award within thirty 

6 days of the close of the hearing, including the filing of any 

7 briefs authorized by the neutral, unless — 

8 "(1) the parties agree to some other time limit; or 

9 "(2) the agency provides by rule for some other 

10 time limit. 

11 "§ 590. Arbitration awards 

12 "(a) Unless the agency provides otherwise by rule, the 

13 award in an arbitration proceeding shall include a brief, infor- 

14 mal discussion of the factual and legal basis, but formal find- 

15 ings of fact or conclusions of law shall not be required. The 

16 award shall be filed with all relevant agencies, along with 

17 proof of service on all parties by the prevailing party. 

18 "(b) The award shall be final and binding on the parties 

19 to the matter, and may be enforced pursuant to section 9 of 

20 title 9, United States Code. No action brought to enforce 

21 such an agreement shall be dismissed nor shall relief therein 

22 be denied on the grounds that it is against the United States 

23 or that the United States is an indispensable party. 

24 "(c) An award entered under this subchapter may not 

25 serve as an estoppel in any other proceeding for any issue 
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1 that was resolved in the proceeding, nor may the award be 

2 used as precedent or otherwise be considered in any proceed- 

3 ing, whether conducted under this subchapter, by an agency, 

4 in a court, or in any other arbitral proceeding. 

5 "§ 591. Judicial review 

6 "(a) Any person adversely affected or aggrieved by an 

7 award made in a proceeding conducted under this subchapter 

8 may bring an action only pursuant to the provisions of sec- 

9 tions 9 through 13 of title 9, United States Code. 

10 "(b) Section 10 of title 9, United States Code, is amend- 

11 ed by adding a new subsection (f) that reads as follows: 

12 " '(f) Where the award was issued pursuant to section 

13 595 of title 5, United States Code, if in consideration of the 

14 factors listed in section 589(b) of title 5, the consent of the 

15 agency to use arbitration to resolve the issues in controversy 

16 was a gross abuse of discretion.'. 

17 "(c) Any agency action relating to decisions to use or 

18 not to use a dispute resolution proceeding shall not be subject 

19 to judicial review. Any agency action relating to a decision to 

20 terminate an arbitration proceeding conducted pursuant to 

21 this subchapter shall be subject to judicial review only as 

22 provided in section 589(b) of title 5, United States Code, and 

23 section 10(0 of title 9, United States Code. 
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1 "§ 592. Authorization to use services of employees of 

2 other agencies 

3 "An agency may use the services of one or more em- 

4 ployees of other agencies to serve as neutrals in dispute reso- 

5 lution proceedings. The agencies may enter into an inter- 

6 agency agreement that provides for the reimbursement by the 

7 user agency or the parties of the full or partial cost of the 

8 services of an employee. 

9 "§ 593. Qualifications and roster of neutrals; procurement 

10 "(a) In consultation with the Federal Mediation and 

11 Conciliation Service, the Community Relations Service of the 

12 Department of Justice, and professional organizations in the 

13 area of dispute resolution, the Administrative Conference of 

14 the United States may — 

15 "(1) establish standards for neutrals (including ex- 

16 perience, training, affiliations, diligence, actual or po- 

17 tential bias or conflicts of interest, and other qualifica- 

18 tions) to which agencies may refer; 

19 "(2) maintain a roster of individuals who meet 

20 such standards and are otherwise qualified to act as 

21 neutrals, which shall be made available upon request; 

22 "(3) enter into contracts for the services of neu- 

23 trals that may be used by agencies on an elective basis 

24 in dispute resolution proceedings; and 

25 "(4) develop procedures that permit agencies to 

26 obtain the services of neutrals on an expedited basis. 
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1 "(b) Any agency may contract with any person on a 

2 roster established under subsection (a) or a roster maintained 

3 by other public or private organizations or individuals for 

4 services as a neutral, or for training in connection with alter- 

5 native means of dispute resolution. An agency may enter into 

6 an interagency agreement with the Administrative Confer- 

7 ence of the United States to contract for the services of any 

8 person on a roster established under subsection (a) to serve as 

9 a neutral. The agency shall pay for the services of the neu- 

10 tral. An agency may negotiate a contract for the services of a 

11 neutral with any qualified person at compensation that the 

12 agency determines is fair and reasonable to the Government. 

13 "§ 594. Support services 

14 "(a) The Administrative Conference of the United 

15 States shall compile and maintain data on the use of alterna- 

16 tive means of dispute resolution in conducting agency pro- 

17 ceedings. Agencies shall supply such additional information 

18 required to enable the Chairman of the Administrative Con- 

19 ference of the United States to comply with this subsection. 

20 The Administrative Conference of the United States shall 

21 transmit periodic reports to the Congress containing data and 

22 recommendations concerning the use of alternative means of 

23 dispute resolution. 

24 "(b) The Chairman of the Administrative Conference of 

25 the United States may pay all or part of the expenses of 
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1 using an alternative means of dispute resolution. Such ex- 

2 penses may include, but are not limited to, the costs of neu- 

3 trals, the costs for certain parties determined to be eligible for 

4 assistance in accordance with section 595, administrative 

5 costs, and training costs. The determinations with respect to 

6 payments under this section shall be at the discretion of the 

7 Chairman in furthering the use of alternative means of dis- 

8 pute resolution by Federal agencies. 

9 "(c) For the purposes of this subchapter, an agency may 

10 use the services and facilities of other Federal agencies and 

11 public and private agencies, and individuals (with or without 

12 reimbursement) with the consent of such agencies and indi- 

13 viduals. An agency may accept such voluntary and uncom- 

14 pensated services without regard to the provisions of section 

15 1342 of title 31, United States Code. 

16 "§ 595. Funding of participation 

17 "(a)(1) Any agency may pay a reasonable amount to 

18 enable participation, if the agency determines that — 

19 "(A) it is in the public interest to obtain the par- 

20 ticipation of one or more persons in a dispute resolu- 

21 tion proceeding; and 

22 "(B) such persons are unable to participate with- 

23 out receiving financial assistance to reimburse 

24 expenses. 
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1 "(2) In making a determination under paragraph (1) the 

2 agency shall consider — 

3 "(A) the need for representation in the proceeding 

4 of a fair balance of interests; 

5 "(B) the complexity and importance of the issues 

6 involved; and 

7 "(C) the potential savings to the Government of 

8 using the particular type of proceeding instead of an- 

9 other procedure to resolve the issue in controversy. 

10 "(b) A person seeking financial assistance, to reimburse 

11 expenses of participation in an alternative means of dispute 

12 resolution, may submit an application to the Chairman of the 

13 Administrative Conference of the United States requesting 

14 such assistance. No such application shall be considered by 

15 the Chairman, unless the agency notifies the Chairman in 

16 writing of a determination under subsection (a) that participa- 

17 tion by such person in the alternative proceeding is necessary 

18 and in the public interest. 

19 "(c)(1) Agency funds used to defray the travel expenses 

20 of any advisory committee as authorized by section 7 of the 

21 Federal Advisory Committee Act (5 U.S.C. App. 2) shall be 

22 from the general funds of the agency, and not from any 

23 amount restricted to travel from appropriations to the 

24 agency. 
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1 "(2) For the purpose of paragraph (1), the term 'adviso- 

2 ry committee' shall have the same meaning as such term is 

3 defined under section 3(2) of the Federal Advisory Commit- 

4 tee Act (5 U.S.C. App. 2).". 

5 (c) Technical Amendment. — The table of sections 

6 for chapter 5 of title 5, United States Code, is amended by 

7 adding at the end thereof the following: 

"SUBCHAPTER IV— ALTERNATIVE MEANS OF DISPUTE 
RESOLUTION LN THE ADMINISTRATIVE PROCESS 

"581. Definitions. 

"582. General authority. 

"583. Neutrals. 

"584. Confidentiality. 

"585. Authorization of arbitration. 

"586. Enforcement of arbitration. 

"587. Arbitrators. 

"588. Authority of the arbitrator. 

"589. Arbitration proceedings. 

"590. Arbitration awards. 

"591. Judicial review. 

"592. Authorization to use services of employees of other agencies. 

"593. Qualifications and roster of neutrals; procurement. 

"594. Support services. 

"595. Funding or participation.". 

8 SEC. 5. GOVERNMENT CONTRACT CLAIMS. 

9 (a) Contracting Officers. — Section 6(a) of the Con- 

10 tract Disputes Act of 1978 (41 U.S.C. 605(a)) is amended by 

11 adding at the end thereof: "The contracting officer shall 

12 make all reasonable efforts to resolve a claim or dispute con- 

13 sensually, before or after making a decision under this 

14 section.". 

15 (b) Alternative Means of Dispute Resolu- 

16 tion. — Section 7 of the Contract Disputes Act of 1978 (41 

17 U.S.C. 606) is amended— 
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1 (1) by redesignating such section as subsection (a) 

2 of section 7; and 

3 (2) adding at the end thereof the following new 

4 subsections: 

5 "(b) No provision of this Act may be construed to pre- 

6 vent the contract and a contracting officer from using any 

7 alternative means of dispute resolution under subchapter IV 

8 of title 5, United States Code, or other mutually agreeable 

9 procedures for resolving claims including binding arbitration 

10 of claims not in excess of $250,000. Any agency action relat- 

11 ing to decisions to use or not to use a dispute resolution pro- 

12 ceeding shall not be subject to judicial review. Any agency 

13 action relating to a decision to terminate an arbitration pro- 

14 ceeding conducted pursuant to this subchapter shall be sub- 

15 ject to judicial review only as provided in section 589(b) of 

16 title 5, United States Code, and section 10(f) of title 9, 

17 United States Code. 

18 "(c) Agencies' authorization to engage in arbitration 

19 pursuant to section (b) shall cease to be effective on Octo- 

20 ber 1, 1995, except that it shall continue in effect with re- 

21 spect to then pending arbitration proceedings which, in the 

22 judgment of the agencies that are parties to such proceed- 

23 ings, require continuation until such arbitrations terminate.". 
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1 (c) Expedited Process. — Section 8(f) of the Contract 

2 Disputes Act of 1978 (41 U.S.C. 607(0) is amended by strik- 

3 ing out "$50,000" and inserting in lieu thereof "$250,000". 

4 (d) Judicial Review of Arbitral Awards. — Sec- 

5 tion 8(g) of the Contract Disputes Act of 1978 (41 U.S.C. 

6 607(g)) is amended by adding at the end thereof the following 

7 subsection: 

8 "(3) All aspects of an award by an arbitrator shall be 

9 reviewed pursuant to sections 9 through 13 of title 9, United 

10 States Code, except that the court may set aside any award 

11 that is found to violate limitations imposed by Federal 

12 statute.". 

13 SEC. 6. FEDERAL MEDIATION AND CONCILIATION SERVICE. 

14 Section 203 of the Labor Management Relations Act, 

15 1947 (29 U.S.C. 173), is amended by adding at the end 

16 thereof the following new subsection: 

17 (f) The Service may make its services available to Fed- 

18 eral agencies to aid in resolution of disputes under the provi- 

19 sions of subchapter IV of title 5, United States Code. Func- 

20 tions performed by the Service may include, but are not limit- 

21 ed to, assisting parties to disputes relating to administrative 

22 programs, training persons in skills and procedures employed 

23 in alternative dispute resolution, and furnishing personnel to 

24 act as neutrals, as defined in section 581 of title 5, United 

25 States Code. Personnel assigned to act as neutrals should be 
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1 qualified in accordance with section 593 of title 5, United 

2 States Code. The Service may consult and cooperate with 

3 the Administrative Conference of the United States and other 

4 agencies in maintaining rosters of neutrals and arbitrators, 

5 and to adopt such procedures and rules as necessary to carry 

6 out the services authorized in this subsection.". 

7 SEC. 7. GOVERNMENT TORT AND OTHER CLAIMS. 

8 (a) Section 2672 of title 28, United States Code, is 

9 amended by inserting at the end of the first sentence the 

10 following: "except that any such award, compromise, or set- 

1 1 tlement may be effected without prior written approval to the 

12 extent the authority to do so is delegated to the head of the 

13 agency by the Attorney General of the United States. Such 

14 delegations may not exceed the authority delegated by the 

15 Attorney General to the United States attorneys to settle 

16 claims for money damages against the United States. Each 

17 Federal agency may use arbitration, or other means of dis- 

18 pute resolution under the provisions of subchapter IV of title 

19 5, United States Code, to settle any tort claim against the 

20 United States, not in excess of the agency's authority to 

21 award, compromise, or settle without prior written approval 

22 of the Attorney General or his designee. Any agency action 

23 relating to decisions to use or not to use a dispute resolution 

24 proceeding under this section shall not be subject to judicial 
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1 review, except as provided by section 589(b) of title 5, United 

2 States Code.". 

3 (b) Section 3711(a)(2) of title 31, United States Code, is 

4 amended by striking out "$20,000" and inserting in lieu 

5 thereof "$250,000". 

6 SEC. 8. USE OF NONATTORNEYS. 

7 (a) Representation of Parties. — Each agency, in 

8 developing a policy on the use of alternative means of dispute 

9 resolution under this Act, shall identify any of its administra- 

10 tive programs with numerous claims or disputes before the 

1 1 agency and determine — 

12 (1) the extent to which individuals are represented 

13 or assisted by attorneys or by persons who are not 

14 attorneys; and 

15 (2) whether the subject areas of the applicable 

16 proceedings or the procedures are so complex or spe- 

17 cialized that only attorneys may adequately provide 

18 representation or assistance. 

19 (b) Representation and Assistance by Nonat- 

20 torneys. — A person who is not an attorney may provide 

21 representation or assistance to any individual in a claim or 

22 dispute with an agency, if — 

23 (1) such claim or dispute concerns an administra- 

24 tive program identified under subsection (a); 
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1 (2) such agency determines that the proceeding or 

2 procedure does not necessitate representation or assist- 

3 ance by an attorney under subsection (a)(2); and 

4 (3) such person meets any requirement of the 

5 agency to provide representation or assistance. 

6 (c) Disqualification of Representation or As- 

7 sistance. — Any agency that adopts regulations under this 

8 section to permit representation or assistance by persons who 

9 are not attorneys shall review the rules of practice before 

10 such agency to — 

11 (1) ensure that any rules pertaining to disqualifi- 

12 cation of attorneys from practicing before the agency 

13 shall also be made applicable as appropriate to other 

14 persons who provide representation or assistance; and 

15 (2) establish effective agency procedures for en- 

16 forcing such rules of practice and for receiving com- 

17 plaints from affected persons. 

18 SEC. 9. AUTHORIZATION OF APPROPRIATIONS. 

19 To carry out this Act, and notwithstanding section 576 

20 of title 5, United States Code, there are authorized to be 

21 appropriated to the Administrative Conference of the United 

22 States amounts not in excess of $1,000,000 for each of the 

23 fiscal years 1990, 1991, and 1992. 

O 
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Chairman's Foreword 

Elected officials and citizens throughout the United Slates share the concern 
that much litigation is unduly costly in time, money and human resources. While 
the federal government often has been a target of these concerns, it has tried as 
well to respond to them. During the past fifty years--nnd with varying degrees of 
success- -dozens of regulatory reform proposals have been made, and many 
initiatives undertaken, to increase governmental efficiency, fairness and 
effectiveness. Building on the recent interest of the private sector and judiciary in 
the use of alternative means of dispute resolution (ADR), the federal government 
now has another opportunity to move toward those objectives. 

Forty years ago, the legislative compromise embodied in the Administrative 
Procedure Act had administrative law borrow much of its formal processes from 
the judicial model. However, in recent years there has been growing 
dissatisfaction with adversarial procedures which can impose high transaction costs 
on both agencies and the participating public. Such procedures often exacerbate 
conflict and make consensual resolution of disputes more difficult. While agencies 
have sought to provide structured opportunities and incentives for affected 
interests to resolve outstanding issues through negotiation, these efforts have, for 
the most part, been decidedly experimental and tentative. Both agency 
adjudication and rulemaking are ripe for the application of innovative alternatives 
being developed elsewhere for streamlining dispute resolution and encouraging 
settlements. 

In fact, the federal government can, and should, take an active leadership role 
in the ADR area. As party to more controversies than any other entity, the 
government has a special opportunity to assess the viability of ADR opportunities, 
use them aptly, and serve as an example for the rest of our society. It must be 
recognized, however, that the government has unique obligations that may often 
make use of these alternatives difficult, or even inappropriate. 

It is time, therefore, to evaluate ADR's potential for federal agencies and to 
address directly the social, economic, political and procedural problems that are of 
concern. Given the enormous numbers of adjudications and other disputes that 
agencies decide, or are parties to, the successful use of ADR in even a small 
proportion of cases can produce better and fairer decisions, gains in efficiency, 
savings of time and energy, and ultimately foster greater confidence in 
government. By using more consensual approaches to dispute resolution whenever 
possible, the federal government can itself become a model for a constructive 
approach to problem solving. 

The Administrative Conference has already undertaken numerous projects to 
increase understanding and facilitate utilization of ADR, and we will continue to 
build on these efforts to explore ways in which mediation, minitrials, arbitration, 
and related techniques can be employed by federal agencies. We also hope to play 
a major role in publicizing the research already completed and urging agencies to 
make greater use of these techniques. Since the Conference is itself an agency of 
the federal government, it is uniquely situated to accomplish these goals. 

1 hope that publication of this sourcebook on federal agency use of alternative 
means of dispute resolution, and its companion volume on negotiated rulemaking, 
will stimulate increased interest and activity in this area. Success will lead both to 
greater government efficiency and greater fairness in the resolution of disputes 
involving the government. 



Marshall J. Breger 
Chairman 
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